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Banks May Deduct Community Chest Contribu- 
tions for Income Tax Purposes 
Under Present Law 


In the September issue of the Journal we published the 
decision of the United States Circuit Court of Appeals in 
the case of Merchants National Bank of Mobile v. Commis- 
sioner of Internal Revenue, 90 Fed. Rep. (2d) 223. 

In connection with this decision the following statement 
was made: 


A donation by a bank to a Community Chest may not be de- 
ducted from gross income for the purpose of computing the bank’s 
Federal Income Tax. Such a donation is not an “ordinary and 
necessary business expenditure” within the meaning of Section 23(a) 
of the Revenue Act of 1928 (26 U. S. Code, § 28). 


The statement refers to the Revenue Act of 1928, but 
it was not specifically pointed out that this is no longer the 
law and that, under the present law, Section 23(q) of the 
Revenue Act of 1936 (quoted in full below), contributions 
by corporations to Community Chests and other charities, up 
to 5 per cent. of the taxpayer's net income, may be deducted. 

Section 23(q) of the Revenue Act of 1986 reads, in full, 
as follows: 


Sec. 28. Deductions From Gross Income. 
In computing net income there shall be allowed as deductions: . 
(q) Charitable and Other Contributions by Corporations. In 
the case of a corporation, contributions or gifts made within the 
taxable vear to or for the use of a domestic corporation, or do 
mestic trust, or domestic community chest, fund, or foundation, 
organized and operated exclusively for religious, charitable, scientific, 
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literary, or educational purposes or the prevention of cruelty to 
children (but in the case of contributions or gifts to a trust, chest, 
fund, or foundation, only if such contributions or gifts are to be 
used within the United States exclusively for such purposes), no 
part of the net earnings of which inures to the benefit of any 
private shareholder or individual, and no substantial part of the 
activities of which is carrying on propaganda, or otherwise attempt- 
ing, to influence legislation; to an amount which does not exceed 5 
per centum of the taxpayer’s net income as computed without the 
benefit of this subsection. Such contributions or gifts shall be allow- 
able as deductions only if verified under rules and regulations pre- 
scribed by the Commissioner, with the approval of the Secretary 


[of the Treasury]. 


Article 23(q)-1 of Regulations 94, in interpreting this 
section of the law, provides in part as follows: 


A corporation is entitled to deduct from gross income for a 
taxable year beginning after December 31, 1935, contributions or 
gifts to organizations referred to in section 23(q), whether or not 
such contributions or gifts constitute business expenses, but only to 
the extent provided in that section. 


SERRE EE 


Neglect to Give Notice of Dishonor 


The failure of a bank to give notice of dishonor to the 
indorser of a note, held by the bank, will discharge the in- 
dorser from liability even though he was fully aware of the 
fact that the bank held the note and though he knew the date 
of its maturity. Liberty Bank & Trust Co. v. Hand, Court of 
Appeals of Kentucky, 107 S. W. Rep. (2d) 285. 

The note here involved was one for $8,975.00. It was 
delivered by the maker, one Anderson, to the defendant 
Hand, who was a life insurance agent, in payment of pre- 
miums of life insurance policies insuring Anderson’s life. 
Hand indorsed the note and discounted it with the plaintiff 
bank. Before the note matured, Anderson died insolvent, 
whereupon Hand wrote the following letter to the bank. 
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Your bank now holds a note for $3,975.00 dated October 31, 
1931, executed by Olaf Anderson to me. I endorsed this note and 
discounted the same at your bank to cover the unpaid balance of a 
former note executed by the same maker. 

Olaf Anderson has just died and your bank holds policies of 
insurance upon his life which were deposited as collateral upon 
certain indebtedness to your bank, and I assume that the pledge 
agreement under which you hold these policies provides that the 
collateral should be held as security for any additional indebtedness 
of Olaf Anderson to your bank. 

I am informed that the collateral held by the bank is in excess 
of the total of the direct indebtedness upon which it was pledged, 
and I hereby request that none of the collateral held by your bank, 
including the proceeds of life insurance policies, be surrendered or 
relinquished without the retention of such amount as shall be neces- 
sary to cover the above note upon which I became bound as endorser, 
together with interest. 


In the action, which the bank subsequently brought to 
recover on the note, Hand defended on the ground that he 
had received no notice of dishonor. The bank was unable 
to offer any evidence proving that the notice had been sent. 
Testimony was offered to the effect merely that it was the 
custom of the bank to send notice to the maker of a note 
ten days before it matured and a notice of dishonor to each 
indorser on the day of maturity. The court held that this was 
not sufficient to establish that the bank had given notice nor 
to raise a question of fact for the jury to decide. 

It was also held that the note could not be regarded as 
having been made for Hand’s accommodation, so as to excuse 
the giving of notice under that section of the Negotiable 
Instruments Law which provides that notice need not be 
given to an indorser where the instrument was made or 
accepted for his accommodation. The court further held that 
the letter which Hand wrote to the bank, quoted above, could 
not in any way constitute a waiver of notice. On the con- 
trary, it was notice to the bank that Hand was standing 
firmly on his rights. 

The giving of notice to Hand would not have been of 
material benefit to him. It would not have told him anything 
that he did not already know. However, the law requires 
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that notice be given. ‘The holder of a note, who neglects to 
comply with the law in this respect, must take the conse- 
quences. The case shows, among other things, that it is 
rather important for a bank not only to send out notices as 
required by the law, but to keep an accurate record of every 
notice. The opinion of the court reads, in part, as follows: 


There was no evidence that notice of dishonor was mailed to 
Hand, and mere evidence that it was customary to send notices was 
not sufficient to make the question of notice of dishonor one for 
the jury. 

Except as otherwise provided in the Negotiable Instruments Act, 
notice of dishonor must be given to each indorser, and any indorser 
to whom such notice is not given is discharged. Section 3720b-89, 
Kentucky Statutes; Conn, v. Atkinson, 227 Ky. 594, 13 S. W. (2d) 
759. In section 3720b-115, Kentucky Statutes, it is otherwise 
provided “where the instrument was made or accepted for his 
[the indorser’s] accommodation,” and appellant (bank) relies on 
this provision. Manifestly, the case is not one that falls within 
the exception. The note was not executed by Anderson merely for 
the purpose of lending his credit to and enabling Hand to procure 
the money. On the contrary, Anderson was indebted to Hand for 
insurance premiums, and the notes were executed to enable him to 
meet his obligation. Hand indorsed, discounted the notes and re- 
ceived the proceeds. It is clear, therefore, that neither the instru- 
ment sued on nor any of the notes, of which it was a final renewal, 
were made for the accommodation of Hand within the meaning of 
the statute. Brown vy. Crofton (Ky.) 76 S. W. 372, 25 Ky. Law 
Rep. 753; Farmers’ Bank & Trust Company vy. Dent, 206 Ky. 405, 
267 S. W. 202. 

But appellant insists that Hand’s letter, coupled with his conduct 
in looking after the original note and renewals, and the fact that he 
knew of Anderson’s insolvency, operated as a waiver of notice. The 
argument is that waiver may be express or implied, and the facts 
make out a case of implied waiver. Waivers of notice of dishonor 
by indorsers are rather strictly construed, and will not be extended 
beyond the fair import of the terms used, nor will waiver be inferred 
from doubtful acts or language. Farmers’ Bank & Trust Company 
v. Dent, supra: Worley v. Johnson, 60 Fla. 294, 53 So. 548, 33 
L. R. A. (N. S.) 639. In view of this rule, it hardly can be said 
that there is anything in Hand’s letter that even approaches a 
waiver. It was written to let the bank know that he was standing 
on his rights, and cannot be construed as indicating an intention 
to forego his rights. Nor is the case made any stronger by Hand’s 
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conduct in looking after the renewals, even if he knew that Anderson 
was insolvent. One who is liable as indorser will naturally do all in 
his power to assist the maker in renewing or paying the note, and 
notwithstanding his insolvency, the maker often arranges to renew 
or pay. Indeed, under section 3720b-80, Kentucky Statutes, pro- 
viding that presentment for payment is not required in order to 
charge an indorser, where the instrument was made or accepted for 
his accommodation, and he has no reason to expect that the instru- 
ment will be paid if presented, the insolvency of the maker, even if 
known to the indorser, will not excuse presentment for payment. 
Christina v. Mattenberger (Cal. App.) 289 P. 934. Properly under- 
stood, the case of Greenwade vy. First National Bank of Louisa, 240 
Ky. 60, 41 S. W. (2d) 369, does not announce a contrary rule. 
There the payee would prepare renewals and deliver them to the 
maker or some one of the indorsers, who would pass them from one 
to another until their signatures were affixed to the renewals, when 
they would be delivered to the bank, and the cashier of the bank had 
inquired of the indorsers if it was desired or expected of the bank 
to present for payment and give notice of protest and dishonor of 
notes, and was informed it was not necessary or expected. In the 
circumstances, Greenwade, the indorser, was held to have waived 
presentment and notice of dishonor. 


REE EEE EEE 


Note Given to Impress Bank Examiner 


Where a person gives his note to a bank, of which he is 
not a stockholder or officer, without receiving any value for 
the note and solely for the purpose of making the bank’s 
assets appear sound to the bank examiner, the bank will not 
be permitted to enforce the note unless the bank is insolvent 
and the rights of its creditors are involved. First National 
Bank of Morris v. Stephen, Appellate Court of Illinois, 
9N. E. Rep. (2d) 653. 

Where the person who gives the note to the bank for the 
purpose of falsely bolstering up its assets is an officer or 
director of the bank, he will be held liable on the note, irre- 
spective of the bank’s insolvency. The reason is that, as an 
officer or director, he is interested in the continuation of the 
bank as a going concern and that constitutes the considera- 
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tion for his note. If the bank is insolvent when the action 
is brought, the rights of the creditors are brought into the 
situation. In such case, it is immaterial whether the maker 
of the note is or is not an officer or director of the bank. In 
these circumstances, he is liable because he has participated 
in a plan to deceive the bank examiner and one which might 
work a fraud upon the bank’s creditors. 

In the present case the bank in question, a national bank, 
was closed pursuant to the bank moratorium of March, 1933. 
Later, it developed from an examination by the bank ex- 
aminers, that approximately $60,000 of paper and securities 
carried among the assets of the bank would have to be re- 
moved and replaced with new assets acceptable to the Comp- 
troller of the Currency. The bank was successful in its 
attempt to raise the required assets. Among the new assets 
replacing the objectionable papers previously held by the 
bank, was a note for $5,000 signed by the defendant. The 
bank was carrying on business at the time the action on the 
defendant’s note was brought. Im holding that the bank 
could not enforce the note against the defendant, the court 
wrote in part as follows: 


Appellant (the bank) urges three reasons why appellee (the 
defendant) should be held liable, in addition to the first claim ad- 
vanced that the note was for money loaned her. They are, first, that 
the husband of appellee was connected with a corporation engaged 
in the lumber business, and that her note was given for the purpose 
of inducing the bank to advance $5,000 to the credit of the lumber 
corporation; second, that appellee purchased an interest in these 
assets of the bank to which the examiner had objected; and, third, 
that appellee in giving her note without any consideration therefor, 
thereby deceived the bank examiner into believing it was for a 
consideration, and thus participated in a fraud upon the examiner in 
inducing him to permit the bank to reopen. 

With respect to appellant’s first contention that the note was 
given for the purpose of securing a loan to the lumber corporation, it 
appears the bank was closed and not in a position to make loans. 
As to the second claim that appellant was purchasing an interest in 
the objectionable assets, we discover nothing which we consider tends 
to prove she intended making any such investment of her funds in 
this paper. The evidence discloses that the bank made out the orig- 
inal note all ready for appellee to sign, and sent it to her by her 
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husband; that, when he brought her the note, she signed it as 
requested and the husband returned it to the bank the following 
morning. It appears that no interest was to be charged appellee 
thereon. Subsequent to the giving of the original note, several 
renewals were taken, and no interest was ever charged. 

There is no merit in appellant’s contention that appellee gave 
her note for the purpose and intent to deceive the bank examiner, 
and is thereby estopped to assert that it is not a valid obligation. 
Those cases holding makers of accommodation paper liable in in- 
stances similar to this present situations where the bank became 
insolvent and the rights of creditors and innocent third parties were 
involved, or where a consideration for the note was expressly found. 
Appellant bank in this case is a going concern and the rights of 
creditors are not involved. Neither do we find that any considera- 
tion was given for the note. Therefore, the bank having actively 
participated in the alleged deceit and fraud, and having procured 
the note upon its own solicitation from the person sought to be 
estopped, would likewise be estopped from asserting any rights 
thereunder. First National Bank v. Reed, 198 Cal. 252, 244 P. 368. 
It would be the policy of the law to leave the parties where it found 
them. 

A recent and very similar case to this, wherein it is held that the 
maker of an accommodation note given to a national bank to enable 
it to reopen is not estopped to set up lack of consideration therefor, 
is found in Litchfield Nat. Bank v. McBride, 289 Ill. App. 420, 7 
N. E. (2d) 348. Such rule prevails in instances where the plaintiff 
bank is the accommodated party and is a going. concern. 

The rule has been recognized that, where directors or stock- 
holders of a bank execute their several notes, payable to its order, 
to make good an impairment of its assets due to certain doubtful 
and objectionable paper which the bank examiner has demanded 
withdrawn, and which notes are so given in order to enable the bank 
to continue to do business, such stockholders and directors cannot 
set up failure of consideration on the ground that such notes were 
accommodation paper, because of the fact that the directors and 
stockholders are interested in the continuation of the bank as a 
going concern, and these things constitute a consideration for their 
notes. Appellee was not a stockholder or director in appellant bank. 
The rule with reference to such notes given to bolster up a failing 
bank, which later goes into receivership, does not apply here, as this 
bank is a going concern and the rights of creditors do not appear 
to be involved in this record. 

The capital structure of this bank was impaired. The bank 
examiner would not permit it to reopen until it had taken out the 
assets to which he objected and replaced them with assets acceptable 
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to him. Under such circumstances, it is not probable that the bank 
inaugurated a selling campaign of this paper to its friends. We 
are disposed toward the position of appellee that the transaction 
was the borrowing of credit by the bank in order to enable it to 
raise enough new assets to offset the bad paper that must be taken 
out before it could reopen. It appears that some time subsequent 
to the delivery of appellee’s note to the bank a printed instrument 
was sent her through the mail which was designated as a participat- 
ing paper, having reference to the assets that had been taken from 
the bank in lieu of the new assets substituted therefor. But this 
instrument was not presented to appellee at the time of her signing 
the note and was no part of that transaction. The doubtful paper 
was taken charge of by the cashier of the bank, for the purpose of 
liquidating same as and when possible. 

The rule is well established that an accommodation note, given 
by the payor to the payee, cannot be enforced by the payee against 
the maker. Straus v. Citizens’ Bank, 254 Ill. 185, 98 N. E. 245; 
People’s Bank of Glasgow v. Yager (Mo. App.) 6 S. W. (2d) 633; 
Anamoose Nat. Bank v. Dockter, 56 N. D. 33, 216 N. W. 206: 
United States National Bank of Superior, Wisconsin v. McCabe, 57 
N. D. 456, 222 N. W. 474; Central Nat. Bank of Waco v. Lawson 
(Tex. Com. App.) 27 S. W. (2d) 125; Pomeroy v. Farmers’ Sav. 
Bank of Shelby, 203 Iowa, 524, 211 N. W. 219; Farmers’ Bank of 
Billings v. Schmidt, 223 Mo. App. 1098, 25 S. W. (2d) 525; Hay- 
ward v. Ham (Mo. App.) 59 S. W. (2d) 725. 

It has been held that, where a note is given to a bank as an 
accommodation, and the bank pledges the note to another bank, 
and the maker is obliged to pay the same, that he is entitled to re- 
cover from the bank to which he gave the note. Ruvenacht v. 
German-American Bank, 212 Ill. App. 68; Id., 287 Ill. 266. 122 
N. E. 469. 

The object sought to be accomplished by the bank was to raise 
enough new credit to take the place of the objectionable assets. 
which the bank examiner demanded removed before he would permit 
the bank to reopen. The object was realized. It came about at 
the instance of the bank examiner and through the agency of the 
officers of the bank who solicited and secured sufficient new assets to 
take the place of the bad. Appellee was caused to lend her credit 
to the bank for the above purpose and in the above manner, to the 
extent of $5,000, evidenced by her note. It is not the purpose for 
which the accommodation is given that binds or releases the party 
furnishing the accommodation but it is the fact of the accommoda- 
tion. The relation between the payee bank and appellee is not 
changed by the purpose that the bank had in mind in taking her 
note. The fact that the bank may claim that it used the note to 
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deceive the bank examiner in inducing him to permit it to reopen 
for business is in no way an estoppel against appellee in this action. 
No question of the rights of creditors against an insolvent bank is 
involved in this case. Neither does it avail the bank anything to say 
that the note in this suit, since it is a renewal of the accommodation 
note, is therefore binding upon the maker. It is the same obligation 
and the note is still in the hands of the original accommodation 
payee. There are no circumstances in this situation that serve to 
work an estoppel on the part of the defendant. It is the original 
debt, and the relationship of the parties have in no way changed. 
Nothing has arisen because of the renewals that affect the rights of 
the parties: as they existed under the original note. Under such 
circumstances, lack of consideration in an original accommodation 
note is carried into and attaches to a renewal note. 

The cases above referred to present situations similar to this case 
and are to the effect that notes made payable to a bank for the 
accommodation of the bank, even though for the purpose of deceiving 
the bank examiner, are accommodation paper and the bank as a 
going concern cannot recover thereon against the maker. However, 
the bank examiner knew the condition of this bank. It was at his 
instance the new assets had to be raised. The examiner was thus in 
a position to know that the bank had nothing with which to raise 
new assets, except the good will of such persons as it could prevail 
upon to advance same. 

Appellant complains about certain instructions given on behalf 
of appellee, a modification of one of its instructions, and the refusal 
of three of its offered instructions. Ten instructions were given on 
behalf of appellant, and seven on behalf of appellee. The issues 
involved between the parties were clearly before the jury, and on the 
whole of the record we think the jury was fairly instructed and not 
misled by any of the instructions of which appellant complains. 

The question whether the defendant was an accommodation maker 
for the plaintiff was a proper question for the jury. It resolved 
that point in her favor, and we are not disposed to disturb that 
finding. ‘There is evidence tending to prove such fact. From the 
facts and circumstances appearing in the case, we are not in accord 
with appellant’s argument that appellee was investing her funds in 
this bad or doubtful paper, or that she was borrowing money from 
the bank for the lumber corporation. 


We are of the opinion that the verdict of the jury is supported 
by the evidence and that the judgment of the court thereon should 
be affirmed. 


Judgment affirmed. 





758 THE BANKING LAW JOURNAL 


Trustee Surcharged with Investment Loss— 
Neglect to Notify Beneficiary of Investment 


A will, creating a trust, authorized the trustee to invest 
in real estate mortgages in an amount not more than 60 per 
cent. of the value of the property, such value to be deter- 
mined by the appraisals of two well known real estate firms. 
The trustee did not adhere to these directions in making 
certain investments in mortgage participations. It was held 
that the trustee should be surcharged with the full amount of 
the investment. This was decided by the Surrogates’ Court of 
New York County, In re Dimond’s Estate, 297 N. Y. 
Supp. 969. 

In this case the trustee invested $13,900 in December. 
1930, and March, 1931, in participations in a $3,000,000 
mortgage. The appraisals were not made at the time of the 
investments but were made in April, 1930. One of the ap- 
praisals valued the property at $4,600,000 and the other at 
$5,500,000. The mortgage, therefore, was for more than 
60 per cent. of the value of the property as fixed by the 
first appraisal. The trustee made a further investment of 
$25,000 in a mortgage participation and in this case likewise 
failed to follow the instructions contained in the will. It was 
held that the trustee was responsible for the entire amount 
thus invested. 

Section 188-7 of the New York Banking Law authorizes 
a trust company, acting as fiduciary, to invest trust funds in 
bond and mortgage and provides that the company shall 
promptly notify “each person of full age and sound mind 
entitled to the income therefrom of the fact that such invest- 
ment has been made.” ‘The trustee here neglected to notify 
at least one of the beneficiaries under the will that the trust 
funds had been invested in the mortgage participations above 
referred to. The court held that this neglect, in itself, was 
sufficient cause for surcharging the trustee with the amount 
of the investments. “The failure to give such notice,” said 
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the court, “is fatal and constitutes a basis for a surcharge.” 
The opinion of the court reads as follows: 


The principal objections filed to the account of the trustees in 
this proceeding relate to investments made by them in certain mort- 
gage participations. Specifically, the objections are that the trus- 
tees, in making the investments, failed to comply with the terms 
of the testator’s will and the pertinent provisions of the Banking 
Law. 

By his will the testator authorized his trustees to invest the 
funds of the estate upon “bonds secured by mortgage on improved 
real property situate in the City of New York (provided the amount 
secured be not in their judgment more than sixty per cent. (60%) 
of the value of such real property), or in improved real property 
itself, situate in the City of New York, and to change such securities 
or investments by sale or otherwise as often as they may think 
expedient. In making investments in bonds secured by mortgages 
upon improved real property or in real property itself, I direct that 
my Executors and Trustees shall secure an appraisal thereof by two 
well known real estate firms.” 

Briefly stated, the directions of the testator to his trustees were 
as follows: (1) You may loan on mortgage on improved real prop- 
erty, not to the extent of 662/3 per cent. of the value of the 
real property, the legal rate, but only to the extent of 60 per cent., 
and (2) in the exercise of your discretion in the making of such 
investments, you must secure at the time of investment the appraisal 
of the property by two well known real estate firms. 

1. On December 30, 1930, the trustees purchased for the trust 
accounted for a participation in the amount of $7,000 in a bond 
and mortgage of the William & Beaver Corporation, covering prop- 
erty known as 38/56 Beaver street and 8/26 South William street, 
New York City. On March 27, 1931, they purchased an additional 
participation therein in the amount of $6,900. The mortgage was 
in the principal amount of $3,000,000, and was placed by the 
corporate trustee on June 3, 1930, under section 188 of the 
Banking Law. 

Two appraisals of the value of the real property were obtained, 
one, on April 14, 1930, from one Juan W. Mooyer, a regular 
appraiser customarily employed for such purposes by the trust 
company, who value the premises at $4,600,000, and another, at 
about the same time, from the real estate firm of Brown, Wheelock, 
Harris, Vought & Co. The latter valued the property at $5,500,000. 

I hold that the investments by the trustees in these mortgage 
participations were unauthorized by the terms of the will. “The 
powers of a trustee in respect of its dealing with the corpus of a 
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trust must be determined primarily from the terms of the instrument 
creating the trust.” Matter of Kohler, 231 N. Y. 353, 132 N. E. 
114. Investments were strictly limited by the testator to mortgages 
which did not exceed 60 per cent. of the value of the real property. 
Based upon the valuation of at least one appraisal, that of Mr. 
Mooyer, it appears that the mortgage was in excess of 60 per cent. 
It is asserted by the corporate fiduciary that probably the best 
evidence of the value of the property was its sale price of $5,675,- 
000. I specifically find, however, that the actual selling price in 
June, 1930, did not dispense with the mandatory requirements of 
the will nor control the valuation at the time of the making of the 
investments in late December, 1930, or in March, 1931. Neither of 
the appraisals was secured by the trustees at or about the time of 
the purchase of the participations. The appraisals should have been 
obtained at that time and not long prior thereto. Matter of Young’s 
istate, 249 App. Div. 495, 293 N. Y. S. 97, affirmed—N. FE. 
(2d)—-." 

2. In August, 1932, the trustees purchased participations in thie 
amount of $25,000 in a bond and mortgage of the Dayfield Realty 
Corporation, covering property located at 1160 Fifth Avenue. 
New York City. The principal amount of the bond and mortgage 
was $500,000. The property securing the mortgage was appraised 
by Brown, Wheelock, Harris, Vought & Co., on May 2, 1930, at 
$1,200,000, and again on February 29, 1932, by Juan W. Mooyer, 
at between $950,000 and $1,000,000. The appraisals were not 
made at the time of the making of the investments as directed by the 
testator. The first appraisal, which was not secured by the trust 
company, was given as of a date more than two years prior to the 
purchase of the participations. The second appraisal was made five 
months prior to such purchase. Clearly the testator intended that 
each time an investment in a bond and mortgage was made, the 
trustees should secure the appraisal of “two well known real estate 
firms.” In these respects again the specific requirements imposed 
by the will were not complied with. Matter of Young’s Estate, 
supra. 

It further appears that with respect to the investments in the 
mortgages, both on the William & Beaver Corporation property and 
the Dayfield Realty Corporation property, the corporate fiduciary 
failed to promptly notify “each person of full age and sound mind” 
entitled to income therefrom of the fact that such investments have 
been made, as required by section 188, subd. 7, of the Banking Law. 
It has been shown that at least one person, the objectant, G. Arnold 
Dimond, a life beneficiary under the will, did not receive notice of 
the purchase of the mortgage participations. The failure to give 





*Not yet received for publication. 





THE BANKING LAW JOURNAL 761 


such notice is fatal and constitutes a basis for a surcharge. Matter 
of Roche’s Will, 245 App. Div. 192, 281 N. Y. S. 77; Matter of 
Jones’ Estate, 155 Misc. 315, 280 N. Y. S. 521; Matter of Peene’s 
Estate, 155 Misc. 155, 279 N. Y. S. 181; Matter of Bearns’ Estate, 
251 App. Div. 222, 295 N. Y. S. 618. It is urged by the trustees 
that income statements sent to each life beneficiary shortly after 
the purchase of the participations in the mortgage on the Dayfield 
Realty Corporation property constituted a compliance with the re- 
quirements of the statute, at least as to these investments. These 
statements, however, described each investment as a bond and mort- 
gage. The forms of the statements were entirely insufficient to 
apprise a beneficiary of the fact that investments had been made in 
participations, and not in a whole mortgage. Matter of Schmidt’s 
Estate, Misc. , 297 N. Y. S. 328. I hold that the notices 
were defective and did not comply with the statute. 

The failure of the trustees to carry out the specific directions 
of the will and to obey the requirements of the Banking Law renders 
them liable to a surcharge for the full amount of the investments. 

3. The objections to the items for stenographic and typewriting 
charges are sustained to the extent of reducing such charges to the 
sum of $368.60. 

Submit decree on notice surcharging the trustees, requiring them 
to replace the illegal investments with their face value in cash, and 
settling the account accordingly. 











Trust Created by Will Invalid 


A trust created by a will for the benefit of “highly evolved 
individuals, with much occult knowledge, who are ceaselessly 
working for the advancement of the Race and the alleviation 
of the suffering of Humanity” is not valid as a charitable 
trust. This was decided by the Surrogates’ Court of New 
York County in re Carpenter’s Estate, 297 N. Y. Supp. 649. 

It was held that the trust was not valid even under the 
doctrine of Cy-Press. This is a doctrine of the courts to the 
effect that where a person creates a charitable trust in his 
will, giving directions as to the particular mode in which the 
terms of the trust are to be carried out and the mode pre- 
scribed is illegal, the trust will be carried out following as 
nearly as possible the method outlined by the testator. 


EE Se SE ETON NEE I ee See PEI EOE TO 
NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1518. 
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The testator in this case placed his entire estate, amount- 
ing to approximately $110,000 in trust for “highly evolved 
individuals.” His sole next of kin was his brother. The 
trust being held invalid, it follows that the brother was 
entitled to the entire estate. 

The following paragraphs are quoted from the court’s 
opinion: 


In this proceeding for the construction of the will there arises 
the question of the validity or invalidity of a trust directed by the 
testator to be created of his entire net estate. The fund amounts 
to approximately $110,000. The language of the will is novel. 
The gift is to his executor and trustee with the following directions: 
*, the income shall be paid and disbursed to such highly 
evolved individuals, with much occult knowledge, who are ceaselessly 
working for the advancement of the Race and the allevia (sic) of 
the suffering of Humanity, as to him, my said Executor and 
Trustee, or his successor, may seem worthy, and be deemed wise. 
It is my clear intention herein to vest in my Executor and Trustee, 
or his successor, full and free discretion, power and authority in 
the payment of the income as above set forth.” Counsel for all the 
interested parties concede that the word “allevia” contained in the 
paragraph was a clerical error and that the testator intended to use 
“alleviation.” 

The decedent left as his sole next of kin his brother. By his 
answer the latter has contested the validity of the trust and has 
raised the following contentions: 

(1) That the trust attempted to be created is to individuals for 
a private and not a charitable purpose. 

(2) That the trust is void because it is made without limitation 
and is violative of our statute against perpetuities. 

(3) That the direction to pay income to “such highly evolved 
individuals with much occult knowledge” cannot be carried into effect 
or validly accomplished. 

The Attorney General of the state of New York has appeared 
under the statutory duty cast upon him to see that charitable gifts 
are enforced. He and the trustee contend that the gift is valid as a 
charitable trust. By way of alternative contention, counsel for the 
trustee argues that, if the bequest is void for indefiniteness or for 
any other legal reason, the trust may be saved by the application 
by the surrogate of the doctrine of cy pres. 

The rules of law applying to charitable trusts are now well estab- 
lished. Difficulty occasionally arises, however, in their application 
to particular wills. The trend of the Court of Appeals in recent 
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years has been towards liberalization. The narrow view adopted 
in Matter of Shattuck’s Will, 193 N. Y. 446, 86 N. E. 455, decided 
in 1908, where the trust was held void, has been liberalized by later 
decisions ranging from Matter of Robinson’s Will, 203 N. Y. 380, 
96 N. E. 925, 37 L. R. A. (N. S.) 1023, and Matter of Cunning- 
ham’s Will, 206 N. Y. 601, 100 N. E. 437, to the more recent cases 
of Matter of Durbrow’s Estate, 245 N. Y. 469, 157 N. E. 747, and 
Matter of Frasch’s Will, 245 N. Y. 174, 156 N. E. 656, which 
affirmed my own decision in 125 Misc. 381, 211 N. Y. S. 635. A 
careful and thorough analysis of the trend of these decisions may 
be found in a recent article in the Bulletin of the New York State 
Bar Association, June, 1937, by John Godfrey Saxe, entitled “Our 
New York System of Charities—The Cy Pres Doctrine.” 

The following rules are pertinent to the determination of the 
issues involved here. “In its legal sense, charity comprises four 
principal divisions: (1) Trusts for the relief of poverty and dis- 
tress; (2) trusts for the advancement of education; (3) trusts for 
the advancement of religion; and (4) trusts for other purposes 
beneficial to the community not falling under any of the preceding 
heads.” Corpus Juris, vol. 11, p. 314; Income Tax Com’rs v. 
Pemsel, L. R. [1891] A. C. 531. 

The provisions of a will relating to gifts for charitable purposes 
are to be construed in a broad and liberal spirit and the construc- 
tion that will uphold the validity of a public trust is to be favored. 
Matter of MacDowell’s Will, 217 N. Y. 454, 460, 112 N. E. 177, 
178, L. R. A. 1916E, 1246, Ann. Cas. 1917E, 853; Matter of Hall’s 
Estate, 156 Misc. 841, 282 N. Y. S. 856, affirmed 247 App. Div. 
719, 287 N. Y. S. 324, affirmed 272 N. Y. 428, 3 N. E. (2d) 854. 

The Tilden Act directs that no gift or bequest “to religious, 
educational, charitable, or benevolent uses, . . . shall be deemed 
invalid by reason of the indefiniteness or uncertainty of the persons 
designated as the beneficiaries.” Section 12, subd, 1, Personal 
Property Law; section 113, subd. 1, Real Property Law. 

The rule of liberality has its limits. These limits encompass a 
public charity. They may not be extended into the forbidden field 
of a private purpose. When the testator has trespassed beyond the 
permitted boundaries the courts cannot sustain the gift. “If the 
purpose to be attained is personal, private or selfish, it is not a 
charitable trust.” Matter of MacDowell’s Will, supra. 

An analysis of the terms of the will in the pending proceeding 
illuminates the intent of its maker. There is another element in the 
case that clarifies the use of the language contained in his will. Mr. 
Carpenter died in Calcutta, India. From the verbiage employed by 
him, he was plainly a believer in the cults of theosophy and occultism 
which arose in that country and have spread throughout the world. 
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The tenets of the cult have been practiced and taught in varying 
forms in India, in Tibet and other countries for many centuries. 
They were revived in a more practical form, so far as our Western 
civilization was concerned, by the foundation of the Theosophical 
Society in New York City by Madame Blavatsky in 1875 and its 
continuance by her disciple, Annie Besant. 

In the analysis of the will, it is first to be observed that the 
income must be paid by the trustee to “individuals.” They are re- 
quired to be “highly evolved.” They must be possessed of “much 
occult knowledge” and their characteristics are further prescribed 
as persons who are “ceaselessly working for the advancement of the 
Race and the alleviation of the suffering of Humanity.” 

In my opinion the trust is wholly void and may not be saved in 
any manner by invoking our statutory jurisdiction under the doc- 
trine of cy pres. The entire plan of the testator is destroyed by 
the mandatory requirement that the individuals to be benefited must 
be possesesd of “much occult knowledge.” The characterization of 
the individuals as “highly evolved” is not of itself prohibitory. The 
word “evolved” is defined to mean “developed.” It might apply to 
any person who attained a highly developed mental training and 
experience in the arts and sciences, in the professions of teaching, 
of medicine, or the law. On the other hand, the insuperable difficulty 
arises with the mandate that the beneficiaries must be occult. The 
word “occult” is defined by the Oxford Dictionary as “kept secret; 
hidden beyond the bounds of ordinary or natural knowledge; mys- 
terious; transcendental, pertaining to those ancient and medieval 
sciences like alchemy, astrology, theosophy and the like.” Webster’s 
International Dictionary defines it as “belief in hidden or mys- 
terious powers and the possibility of subjecting them to human 
control.” The New Standard Dictionary defines the word as “con- 
cealed from observation or knowledge; mysterious; hidden from 
material eyes; visible only by clairvoyance.” 

However sincere the believers of the cults of mysticism or 
theosophy or occultism in its higher sense, may be, the great body 
of opinion among sound thinking men and women rejects belief in 
the existence of occult powers in individuals in a continuing form 
of manifestation. When viewed in the lower meaning of the term 
“occultism” the astrologer, the sorcerer, the charlatan, the mind 
reader, the crystal gazer, or the worker of magic or legerdemain, 
may not, by any stretch of the imagination, be brought within the 
class of persons practicing benevolence or charity, as an inherent 
part of their occupation, within the meaning of our law applying 
to charitable gifts. 

The trustee here is given wide discretion under the will to select 
persons with the characteristics defined as objects of the bounty. 
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In the exercise of his own individual choice he might find such 
persons tested by his own belief in their occult powers. The test 
that the law imposes, however, is different. With the death or 
resignation of the individual trust selected by the testator, the duty 
of enforcing the trust will be imposed upon this court or the Su- 
preme Court. A will must sufficiently define the purpose of the 
testator “so that the trust can be enforced by the courts, otherwise 
the will does not come within the provisions of the acts.” Matter of 
Robinson’s Will, 203 N. Y, 380, 385, 96 N. E. 925, 926, 37 L. R. A. 
(N. S.) 1023; Matter of Cunningham’s Will, 206 N. Y. 601, 605, 
100 N. E. 437. The very mandate of the testator to select bene- 
ficiaries with highly etherial qualities makes impossible the selection 
of the beneficiaries by any court of conscience when guided by the 
general principles of modern science. 

An interesting article on Theosophy, written by a_ theosophist 
and explaining the teachings of the cult, may be found in the 
Americana Encyclopedia, vol. 26, p. 517. 

The phrasie “highly evolved” as used by Mr. Carpenter, fre- 
quently occurs in the literature of Theosophy. These superior 
persons are called “Adepts” or “Masters.” The possibility of the 
existence of only a few of them is recognized. The training and 
process through the graduated steps towards that high state is 
exacting. They are supposed to possess divine powers in their full- 
ness and are substantially omniscient so far as the laws and condi- 
tions of our own solar system extend. They are advanced beyond 
human conditions. ‘They have the power of sensing the subtler con- 
ditions of the universe and responding sympathetically to its vibra- - 
tions. By the exercise of their highly evolved powers these Adepts 
or Masters can make definite experimental research in the field of the 
occult, just as the physicist in the physical world may do. Their 
powers are derived not only from research in meditation and con- 
sciousness, but also by phenomena derived while they are asleep. 
It is significant also that the clauses used in the will of Mr. Car- 
penter with respect to the “advancement of the Race and the al- 
leviation of the suffering of Humanity” are paraphrased in the 
teachings of the cult for, after the highly evolved master reaches 
Nirvana, the summit of his career, he is enabled to bring help, in- 
struction, and comfort to the inhabitants of the world and he returns 
to earth to devote himself to the “service of humanity and the relief 
of suffering souls.” 

The mere recital of these etherial and superhuman qualifications 
is sufficient to demonstrate the utter impracticability of carrying 
into effect the trust involved here or attempting to sustain it as a 
benevolent or charitable use. The question here is not one of a trust 
to a group of indefinite persons which might be saved by the Tilden 
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Act. The persons to be chosen are described with too much definite- 
ness, they may not be identified, and are nonexistent. Nor may the 
trust be saved by reason of the reference to the “advancement of the 
Race and the alleviation of the suffering of Humanity.” The mere 
expression of a worthy purpose cannot correct the invalidity of a 
gift to an individual which is prohibited by our statutes. 

As stated by Judge Untermyer in Matter of Kennedy’s Estate, 
supra, “A bequest not otherwise charitable is not rendered so because 
it is to persons who follow an employment which is noble and 


appealing.” 





Right of Bank Financing Conditional Sale to 
Recover on Note 


In the September issue at page 676 we published the case 
of Buffalo Industrial Bank v. DeMarzio, 296 N. Y. Supp. 
788, decided by the City Court of Buffalo. In this case it 
was held that a bank which finances the conditional sale of 
an oil stove and becomes holder of the note given by the 
purchaser in payment for the stove will not be permitted to 
recover on the note where it appears that the stove was sold 
with a guaranty that it would properly heat the buyer’s 
premises and the stove failed to fulfill this guaranty. The 
reason given by the court was that a bank which finances a 
conditional sale and the corporation which makes the sale 
are so closely allied in the transaction that they constitute, 
in effect, two departments, the sales department and the 
finance department, of a single enterprise. The bank, there- 
fore, is presumed to have full knowledge of the guaranty and 
is bound by it to the same extent as the company which sold 
the stove. 

The decision, however, seems to have been erroneous. It 
was reversed by the Supreme Court of Erie County on 
September 24 and judgment was entered for the plaintiff for 
the amount of the note on which the action is based. No 
opinion was written as the argument went by default. 


NOTH —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §568. 
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BANKING DECISIONS 


In this department are published each month all of the important 
decisions of the Federal and State Courts, involving questions 
pertaining to the law of banking and negotiable instruments. 





PAYING SALARY TO OFFICER PRIOR TO 
ORGANIZATION OF BANK 





Wise v. Citizens National Bank of Brownwood, Court of Civil Appeals 
of Texas, 107 S. W. Rep. (2d) 715 





Section 5136 of the United States Revised Statutes (12 U. S. 
Code, § 24) provides that no bank ‘‘shall transact any business ex- 
cept such as is incidental and necessarily preliminary to its organ- 
ization, until it has been authorized by the Comptroller of the Cur- 
rency to commence the business of banking.’’ Under this statute, 
it was held that a national bank in the process of organization can- 
not lawfully contract to pay a salary to a vice-president prior to 
the date that it is actually authorized to commence business by the 
Comptroller. 


Action by J. A. Wise against the Citizens National Bank at Brown- ~ 


wood. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

E. C. Gaines, of Austin, for appellant. 

Wright Stubbs, Polk Shelton & Emmett Shelton, and Everett L. 
Looney, all of Austin, for appellee. 


BAUGH, J.—Appeal is from a judgment of the trial court, predi- 
cated upon special exceptions sustained to plaintiff’s petition, in a 
suit by Wise against said bank for $790, claimed by him as salary due 
for services as active vice-president of said bank during the months 
of July, August, and September, 1934. 

The material allegations of his petition were substantially as fol- 
lows: That the Citizens National Bank at Brownwood was in June, 
1934, organized for the purpose of taking over the assets, assuming 
the liabilities of, and succeeding to the business of the Citizens National 
Bank in Brownwood, theretofore closed and then in the hands of a 
conservator appointed by the Comptroller of the Currency. That on 
June 13, 1934, the organization certificate provided for in section 22, 
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title 12 U. S. Code (12 U. 8. C. A. § 22), was duly executed by the 
organizers of said bank and transmitted to the Comptroller of the 
Currency ; that though the agreement made with F. S. Abney, as act- 
ing executive officer of said new bank, was made on June 12, 1934, 
whereby appellant was employed at $300 per month, said agreement 
was ratified by the board of directors on June 18, 1934, and again on 
July 7, 1934, when said board of directors approved same by resolu- 
tion and elected appellant vice-president of the new bank; that because 
of objections of the chief bank examiner to the new bank’s schedule of 
salaries, appellant’s salary under said agreement was on July 14, 
1934, reduced from $300 per month to $275 per month, on which latter 
date the articles of association of said new bank were on file in the 
office of the Comptroller of the Currency. 

It was also alleged that appellant began work for said new bank 
on July 5, 1934; that as a part of said agreement appellant was to, 
and did, purchase and pay cash for $2,800 of capital stock in said 
bank; that the employment of appellant was accomplished to meet the 
demands of the national bank examiner that an outside executive, not 
formerly connected with the old bank, be employed before the organ- 
ization of the new bank would be approved; that such employment was 
incidental and necessarily preliminary to its organization; that a cer- 
tificate of authority to said new bank to commence a banking business, 
provided for in section 27, title 12 U. S. Code (12 U. 8. C. A. § 27), 
was issued by the Comptroller of the Currency on September 28, 1934; 
and that the new bank actually opened its doors and began transacting 
business on October 1, 1934 

It was also alleged that prior to appellant’s employment, the Re- 
construction Finance Corporation had agreed to purchase for cash 
$50,000 preferred stock in said new bank, on condition that an out- 
side executive be employed; that said employment of appellant to meet 
this requirement was made, approved by the Reconstruction Finance 
Corporation, and such stock so purchased by it. That among other 
requirements made by the chief banking examiner were those that the 
new bank have $100,000 common stock all paid; $50,000 preferred 
stock; and $40,000 surplus; and that such surplus, larger than usually 
required for new banks, was required of appellee bank in contempla- 
tion of its defraying all necessary organization expenses, such as the 
item herein sued for, without impairment of its capital stock. 

It was further alleged that by virtue of said employment contract 
said new bank became obligated to pay appellant such salary earned 
by him during the three months prior to the time it opened for busi- 
ness; that on or about October 15, 1934, appellant withdrew from said 
bank and deposited to his credit such salary for the months of July, 
August, and September; that a few days thereafter, at a meeting of 
the board of directors, F. S. Abney, also a vice-president of said bank. 
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raised the question as to whether said bank could legally pay appel- 
lant a salary for these three months. Whereupon it was agreed, in 
effect, that if the Comptroller of the Currency should rule adversely 
to such payment, then that appellant would forego the collection thereof. 
That neither the Comptroller nor any of his representatives ever ob- 
jected to such payment, but, on the contrary, R. H. Collier, examiner 
for the banking department, advised that no such objection would be 
made. 

The appellee filed numerous exceptions, two of which were sus- 
tained, and upon refusal of appellant to amend, judgment was ren- 
dered that he take nothing; hence this appeal. The exceptions sus- 
tained were as follows: 


**4-A. Defendant specially demurs and excepts to said petition and 
each and every paragraph thereof, for the reason that the same shows 
upon its face that plaintiff is attempting to collect a sum based upon 
an alleged agreement made, for services alleged to have been rendered, 
prior to the time defendant received its certificate of authority to com- 
mence a banking business, and shows upon its face that said contract 
is illegal, ultra vires and void, and fails to state any cause of action 
of any character as against this defendant. 

‘*4-B. Defendant specially demurs and excepts to said petition and 
each and every paragraph thereof, for the reason that said petition 
alleges a contract which on its face is illegal, ultra vires, void and of 
no effect, for the reason that said pleading shows on its face that said 
contract operated to impair the capital stock and surplus of said de- 
fendant bank to the extent of $825.00, prior to the time it received 
its certificate of authority to commence a business of banking, and by 
reason thereof said petition shows upon its face that said contract was 
a legal fraud on the defendant bank, and upon the stockholders of the 
defendant bank, and was in violation of the National Banking Laws, 
and cannot be made the foundation of a cause of action based thereon.’’ 


Under the first paragraph of section 24, title 12, U. S. Code (12 
U.S. C. A. § 24, first par.), appellee bank, upon compliance with the 
two preceding sections of said title, when its articles of association and 
certificate were filed with the Comptroller of the Currency, became a 
body corporate as of the date of the execution of its organization cer- 
tificate. But under the last paragraph of said section 24 it was expressly 
forbidden to ‘‘transact any business except such as is incidental and 
necessarily preliminary to its organization, until it has been author- 
ized by the Comptroller of the Currency to commence the business of 
banking.”’ 

Consequently the rights of the appellant are dependent upon the 
question of whether or not his services as an official of the bank, and 
the salary therefor, were incidental and necessarily preliminary to the 
organization of said bank, as that term is used in the U. S. Code. It 
is now settled law that national banks derive their powers from the 
Acts of Congress and that in the interpretation of their powers under 
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such acts the decisions of the federal courts control. It is the conten- 
tion of appellee that the contract here involved, so far as payment to 
appellant of any salary prior to September 28, 1934, when it was au- 
thorized ‘‘to commence the business of banking’’ was not only ultra 
vires, but was expressly prohibited by section 24, and was therefore 
void. Even though the chief examiner may have considered such salary 
during the time prior to September 28, 1934, as incidental and pre- 
liminary to its organization, the question here raised is, we think, con- 
trolled by the decision of the Supreme Court of the United States in 
McCormick v. Marget National Bank, 165 U. S. 538, 17 S. Ct. 433, 
436, 41 L. Ed. 817, where in passing upon the validity of lease entered 
into by such bank, in the process of organization, of premises in which 
to conduct its business, the court said: 


‘*The only business which it is permitted to transact is ‘such as is 
incidental and necessarily preliminary,’ not to carrying on, or even 
to commencing, the business of banking, but ‘to its organization’; that 
is to say, such as is requisite to complete its organization as a corpora- 
tion, which might doubtless include electing directors and officers, re- 
ceiving subscriptions and payments for shares, procuring a corporate 
seal, and a book for recording its proceedings, temporarily hiring a 
room, and contracting any small debts incidental to the completion of 
its organization. 

‘“To take a lease is certainly to ‘transact business,’ within the mean- 
ing of the statute; and a lease for a term of years, at a large rent, of 
offices to be occupied by the bank ‘as a banking office, and for no other 
purpose,’ however necessary it might be for the transacting, or even 
for the commencing, of banking business by a corporation whose or- 
ganization had been completed, and which had been lawfully author- 
ized to commence the business of banking, is in no sense incidental or 
necessarily preliminary to the organization of the corporation.”’ 


Undoubtedly election of its officers and directors in advance would 
be but steps in perfecting its organization. So the selection of a bank- 
ing location to be used after authority should be granted to commence 
business, the selection of future employees, furniture, fixtures, etc., 
all in advance of actual opening such bank for the transaction of a 
banking business, might be expedient; but the payment of such things 
in advance of authority to commence business is clearly not authorized 
by statute. The organization referred to in the federal statute mani- 
festly refers only to the steps necessary to evolve the association of 
individuals into a legal entity as a corporation and give it a legal 
status as such; and does not, under the decisions, contemplate pay- 
ment of salaries in advance to those who are to serve the corporation, 
after its organization is completed, as its officers and employees. 

Nor does the fact that the contract has been performed prevent the 
bank, after its organization, from setting up its illegality or ultra vires 
character. As stated in a recent decision of the Supreme Court in 
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Texas & P. Ry. Co. v. Pottorff, 291 U. S. 245, 260, 54 S. Ct. 416, 420, 
78 L. Ed. 777, 786, ‘‘It is the settled doctrine of this court that no 
rights arise on an ultra vires contract, even though the contract has 
been performed; and that this conclusion cannot be circumvented by 
erecting an estoppel which would prevent challenging the legality of a 
power exercised.’’ 

Appellant relies in large measure on the holding of the Texas 
Supreme Court in McDonough v. First Nat. Bank of Houston, 34 Tex. 
309. Manifestly this was not a well-considered opinion, and the pro- 
nouncement therein made was in effect repudiated by Judge Gaines 
in Weatherford, M. W. & N. W. Ry. Co. v. Granger, 86 Tex. 350, 358, 
24 8S. W. 795, 40 Am. St. Rep. 837. In any event, the decisions of the 
Supreme Court of the United States in such eases where applicable 
must control. 

Nor would the question as to whether the bank and Wise would be 
governed by the determination of the chief banking examiner as to 
whether he could legally draw his salary for such period affect the 
legal rights of the bank to deny liability. Clearly appellant did not 
predicate his cause of action upon any arbitration or award, but upon 
his contract of employment. Consequently the question of an arbitra- 
tion is not involved. And if the contract were illegal, as under the 
rule announced by the Supreme Court of the United States it is held 
to be, it was not a matter that was subject to arbitration. 3 Am. Jur. 
p. 841, § 11, and cases there cited. 

Finding no error in the record, the judgment of the trial court is 
affirmed. 

Affirmed. 


BANK LIABLE FOR CITY TREASURER’S 
DEFALCATION 
Fidelity & Casualty Co. of New York v. Farmers National Bank of 


Hudson, Court of Appeals of New York, 9 N. E. Rep. (2d) 833, 
275 N. Y. 194 





A bank, acting as city depositary, permitted the city treasurer 
to withdraw funds on checks not signed in the form required by 
the city charter. It also issued certificates of deposit for city funds 
payable to the treasurer personally and cashed them or transferred 
the proceeds to the treasurer’s personal account. The treasurer 
embezzled a large sum which the surety on the bank’s depositary 
bond made good to the city. It was held that the bank was liable 


NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §386. 
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to the surety for the amount which the treasurer was enabled to 
embezzle as a result of the bank’s negligence. 


The defendant bank in this case was selected as depositary for 
the city of Hudson, New York, after competitive bidding, in which 
the bank agreed to pay 4.05 per cent. interest on funds deposited 
for the city by the city treasurer. The plaintiff surety company 
issued the defendant’s depositary bond. The charter of the city 
of Hudson provided that funds should be paid out by the treasurer 
‘‘only upon drafts signed by the mayor and countersigned by the 
city treasurer.’’ The bank, nevertheless, paid a number of checks 
aggregating in amount $37,776.93, which were not signed in ac- 
cordance with the requirements of the charter. They were signed 
by the treasurer only. These items were either paid in cash or 
drafts payable to fictitious persons were issued or transfers were 
made to the treasurer’s personal account. The treasurer also col- 
lected city moneys which he did not deposit in the bank as required 
by the charter. Instead, he took certificates of deposit which were 
eashed shortly after issuance. The proceeds of some of these cer- 
tificates found their way into the treasurer’s personal account, but 
the proceeds of many of them could not be traced. It was held 
that the bank had been guilty of negligence and that it was liable 
to the surety company for the amount which the city treasurer was 
enabled to embezzle as a result of such negligence. The judgment 
against the bank, including costs and interest up to the time the 
case was decided by the lower court (Appellate Division), amounted 
to $92,335.27. 


Action by the Fidelity & Casualty Company of New York against 
the Farmers National Bank of Hudson. From a judgment of the Ap- 
pellate Division, Third Department (249 App. Div. 348, 293 N. Y. S. 
8), reversing on the law and facts judgment of the Trial Term with- 
out a jury (160 Mise. 510, 290 N. Y. S. 895) dismissing the complaint, 
the defendant appeals. 

Affirmed. 

Robert E. Whalen, of Albany, and William C. Hawver, of Hudson, 
for appellant. 

Charles B. Sullivan and Warner M. Bouck, both of Albany, for 
respondent. 


RIPPEY, J.—Plaintiff in this action was a surety on the official 
bonds of Charles J. West, City Treasurer of the city of Hudson, N. Y., 
covering four of his terms of office as city treasurer, which began on 
January 1, 1923, and expired December 31, 1931. During that period 
until April 30, 1930, defendant was the duly designated depository of 
the funds belonging to the city. Between the dates mentioned, West 
misappropriated moneys which belonged to the city and came into his 
hands as city treasurer in excess of $211,183.93, for which the city 
was not reimbursed by West. On November 11, 1932, plaintiff, by 
reason of its liabilities on its bonds, paid to the city on account of 
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such misappropriation the sum above mentioned, and thereupon, by 
subrogation and through assignment by the city, became owner of 
whatever claim the city had for reimbursement for the misappropriated 
funds. It brought this action to recover $73,342.86, with interest from 
defendant, the same being a part of the misappropriations. The case 
was tried before a court without a jury, and upon findings of fact the 
complaint was dismissed. The Appellate Division reversed the judg- 
ment dismissing the complaint, reversed and modified certain findings 
of the trial judge, made new findings, and awarded plaintiff judgment 
for $58,415.51, which, with interest and costs, amounted to $92,335.27, 
and it is from that judgment that defendant appeals to this court. 
From the record it appears that the findings of fact made or approved 
by the Appellate Division are sustained by the evidence. 

Defendant was selected after competitive bidding as depository 
of the public moneys of the city for a term of three years commencing 
May 1, 1923, from among the banking houses of the city which, pur- 
suant to the provisions of section 152 of the city charter (Laws 1921, 
e. 669), were required to file sealed proposals, it being determined by 
the common council that defendant’s bid was the most advantageous 
to the city. In its proposal the charter provided that it should state 
the rate of interest which it would pay to the city on the total daily 
balances standing to the eredit of the city. After selection and no- 
tification of its selection and before it could receive any moneys be- 
longing to the city, defendant was required by section 153 of the city 
charter to execute, acknowledge, and deliver to the city clerk a bond 
running to the city and ‘‘conditioned that such depository shall faith- 
fully keep such deposits, and shall on the last day of each month pay 
and account for the interest on such daily balances, at the rate in 
such accepted proposals stated, and shall faithfully pay all such orders 
as shall be drawn upon the treasurer of the city, and shall pay the 
same only on the order of the officials duly authorized, and at the end 
of the term will faithfully pay over to its or their successor all moneys 
that shall remain in its or their hands belonging to the ecity.’’ De- 
fendant’s bond was executed on April 30, 1923, and contained the 
following condition: ‘‘The condition of this obligation is such that if 
the principal shall during the term of this bond faithfully account 
for and pay on legal demand all moneys deposited with it by or on 
behalf of the said obligee, and shall not suspend payment during the 
term hereof, and shall faithfully keep such deposits, and shall on the 
last day of each month pay and account for the interest on such daily 
balances, at the rate of 3.86 per cent., and shall faithfully pay all such 
orders as shall be drawn upon the Treasurer of the City, and shall pay 
the same only on the order of the officials duly authorized, and at the 
end of the term will faithfully pay over to its or their successors all 
moneys that shall remain in its or their hands belonging to the City, 
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this obligation shall be null and void.’’ After similar procedure de- 
fendant was designated for the three-year term commencing May 1, 
1926, and again for the three-year term commencing May 1, 1929, as 
city depository, and filed other bonds containing the same condition, 
except that it agreed to pay interest at the rate of 4.05 per cent. Sec- 
tion 70 of the charter provides that the city treasurer shall be the 
custodian of all the moneys and property which the city may by any 
means receive. By section 71 of the city charter, the city treasurer 
was required to deposit all moneys held by him as such city treasurer 
in the designated depository. Under section 74 of the charter the city 
treasurer was required to receive all funds given or bequeathed to the 
city to be used in the care and maintenance of cemetery lots or in the 
general care of the cemeteries of the city, and by sections 317 and 31S 
he was custodian of all moneys arising from the operations of the Com- 
mission of Cemeteries. 

Section 73 of the city charter provides fully and in detail as to how 
sums may be paid out. That section provides that the treasurer ‘‘shall 
pay out said moneys only upon drafts signed by the mayor and coun- 
tersigned by the city clerk to pay audits and allowances by the common 
council, and by the officer or by the president of any board or com- 
mission entitled to draw the same and countersigned by its secretary. 
. .. The city treasurer shall prepare and furnish to the mayor and 
each officer, commission or board, who shall have money on deposit 
with him, uniform form of draft to be used by each of the same for 
the purposes herein provided, and no officer, commission or board shall 
use any other form of draft for the purpose of drawing funds from 
the city treasury.’’ There is further provision that the drafts shall 
be numbered consecutively with stubs to be bound in book form upon 
which the date, amount, and purpose of the draft and the name of the 
payee are required to be inserted. These requirements appear to have 
been complied with by the treasurer except in cases where he mis- 
appropriated city funds. These provisions as to payment of money 
by the city treasurer were mandatory; it was provided that no draft 
should be paid unless it contained the information, signatures, and 
auditing required. 

Misappropriation of moneys belonging to the city through transac- 
tions with the defendant affected five accounts maintained in the bank 
by the city treasurer: (1) General fund account; (2) perpetual care 
trust, cemetery, account No. 3103; (3) cemetery maintenance trust, 
account No. 3104; (4) interest, cemetery, account No. 3105; and (5) 
interest accrued, perpetual care, account No. 3106, all of which were 
continuous running accounts. 

$37,776.93 was withdrawn from accounts 2 to 5 above between 
December 11, 1925, and May 2, 1930, inclusive, by means of seventeen 
checks, none of which contained the signature or countersignature of 
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any city official other than West. The form of drafts required by sec- 
tion 73 of the charter was not used. The items were either paid in 
cash or drafts were issued to fictitious persons or transfers were made 
to West’s personal account. The last dollar contained in each of these 
four cemetery accounts was withdrawn by West on May 2, 1930. There 
was no record on the city treasurer’s books of the withdrawal of any 
of the items. 

$20,383.51 of the amount awarded plaintiff constituted city moneys 
collected by West but not deposited in any account with defendant 
as required by the city charter. The total was made up of some forty- 
four items ranging from $20 as the lowest to $2,782 as the highest, 
and the amounts were diverted between February 8, 1924, and Sep- 
tember 11, 1929. Each of these items was collected by West and taken 
to defendant’s bank, which received it and issued to West a certificate 
of deposit. Each certificate of deposit was cashed shortly after its 
issuance. The proceeds of a portion of the certificates found their 
way into West’s personal account with the bank, but the cash paid 
for many could not be traced. By the methods indicated West was 
able to convert taxpayers’ checks, payable to the city treasurer, into 
certificates of deposit which could be cashed without records of the 
conversions appearing in the city accounts which were carried by the 
bank. The balance of the amount recovered represents interest of 
$255.80 which the city should have received if the above-mentioned non- 
interest-bearing certificates of deposit had not been issued and the 
moneys represented by them had been deposited as required by the 
charter in the city’s accounts. 

Attention has been called above to the proposal made by the bank 
to become depository for the city funds, the acceptance of the proposal 
by the city, the bond given by the defendant, and the applicable pro- 
visions of the charter of the city of Hudson. These constituted the 
contract between the defendant and the city. As to all deposits, the 
relation of debtor and creditor existed and the bank could relieve it- 
self from liability for not retaining the deposit and for not protecting 
the city from its loss only by payment upon the actual direction of 
the depositor (Seaboard Nat. Bank v. Bank of America, 193 N. Y. 26, 
85 N. E. 829, 22 L. R. A. (N. 8.) 499), in the form required by the 
contract. A check drawn upon the account, though signed by the city 
treasurer, did not authorize payment by the bank. Defendant failed 
faithfully to keep deposits of city money or to pay out moneys in its 
hands on orders in the form required by the provision of the charter, 
in violation of the express terms of its contract. It was also bound to 
receive for deposit moneys delivered to it by the city treasurer and 
to pay interest thereon, but the payment of interest was avoided by 
the issuance of noninterest-bearing certificates of deposit. Of course, 
the contract did not require the bank to follow through and investi- 
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gate the purposes of and know that each expenditure made by the city 
treasurer was for the account of the city and legitimate. But it was 
bound by its contract to know that the treasurer was authorized to pay 
out the city’s moneys on deposit with it only on orders signed and 
countersigned by the required officers and in the form required by the 
contract. The city treasurer was authorized under section 318 of the 
charter to convert certain of the funds in certain of the cemetery ac- 
counts arising out of the sales of lots into securities. The bank could 
not be required to see that withdrawn funds were used for that pur- 
pose. But withdrawal from those accounts, nevertheless, could only 
be upon the ‘‘uniform form of draft’’ when ‘‘signed by the mayor 
and countersigned by the city clerk’’ and by the president of the Ceme- 
tery Commission and countersigned by its secretary. Charter, § 73. 
The income from the securities purchased, if any, was required to be 
deposited in the specifically earmarked accounts Nos. 4 and 5, above 
mentioned. But deposits of such income were made in other accounts, 
contrary to the terms of the contract. 

A form of draft to meet the requirements of: section 73 of the char- 
ter was adopted by the city before the contract with the depository 
was made. Drafts drawn on this form were used by the city during 
the period of the misappropriations and were paid by defendant when 
signed by the treasurer and signed and countersigned by other city 
officials as required for legitimate city expenditures. The rule is well 
established that checks or drafts drawn upon accounts in the bank 
without being in the required form or having the required authoriza- 
tion must be deemed ‘‘incomplete and improperly drawn’’ where the 
bank knew, or ought to have known, prior to the payment of the re- 
quired form and necessary signatures. Payment by the bank upon 
such incomplete and improperly drawn checks without inquiry as to 
their authenticity leaves it without defense for diversion of the funds 
when inquiry or knowledge would have prevented the loss. Fidelity & 
Deposit Co. of Maryland v. Queens County Trust Co., 226 N. Y. 225, 
123 N. E. 370. 

Such an irregular proceeding as the issuance to West of certificates 
of deposit for ordinary receipts of moneys belonging to the city and 
the subsequent cashing of such certificates or transferring the proceeds 
thereof and of other city moneys to West’s personal account definitely 
charged the bank with knowledge that such city funds were not being 
used for city purposes. When it received those moneys for which it 
issued certificates of deposit, it had notice that they belonged to the 
city, and it then rested under the duty of seeing that they were placed 
in the city deposit accounts. By permitting West to make the with- 
drawals from the several accounts in the manner indicated and to apply 
the city’s moneys to his own use by way of certificates of deposit and 
otherwise as stated, the bank aided and abetted the thief in stealing the 
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funds. It is not material that it did not knowingly participate in the 
theft. Its neglect of duty left the thief in position to steal and aided 
the misappropriation. Cf. Potts & Co. v. Lafayette Nat. Bank, 269 
N. Y. 181, 186, 199 N. E. 50. 

It is claimed mere fact alone that the city treasurer deposited the 
funds in his own account or withdrew them in cash at infrequent or in 
isolated intervals might not charge the bank with liability for the 
diversion. Clarke v. Public Nat. Bank & Trust Co. of New York, 
259 N. Y. 285, 181 N. E. 574. But that is not this case, and we do not 
decide whether such a rule would apply to the acts of a public official. 
Here actual knowledge of the irregular methods and general practice 
adopted by the treasurer to secure the funds by withdrawal, its viola- 
tion of its contractual obligations to the city as above indicated, and its 
participation in the diversion through the acquisition of the advantage 
of not being required to pay interest on moneys for which it issued non- 
interest-bearing certificates of deposit render the bank liable for the 
loss. Bischoff v. Yorkville Bank, 218 N. Y. 106, 112 N. E. 759, L. R. A. 
1916F, 1059. There was adequate notice to the bank from all the cir- 
eumstances which reasonably supported the inference that misappro- 
priation was intended by the treasurer. Violation of its contract with 
the city was in aid of the conversion. 

Appellant (the bank) insists that the plaintiff is estopped to assert 
its claim here through the failure of the city to comply with sections 
75 and 151 of the city charter. That defense was pleaded. Even were 
such a defense available to the defendant, the Appellate Division has 
found upon proof sufficient to sustain its finding that the defendant 
had failed to establish any such defense. Section 75 of the charter 
requires the treasurer to make a summary report to the common council 
at each monthly meeting thereof of all of his receipts or disbursements 
had or made subsequent to his last report and on what account and 
from what funds the same is chargeable or has been drawn against by 
the several officers, commissions or boards entitled to draw against the 
same, that each such report should be published once each month in 
the official papers and that on the 30th day of April in each year he 
shall file with the city clerk, who shall present the same to the common 
council, an itemized account of his receipts and disbursements since 
his last annual report, and a statement of the financial condition of 
the city, the latter to be published once annually in the official news- 
papers. Section 151 of the charter makes the common council the 
board of auditors to examine the accounts with directions that they 
shall have the same powers and shall proceed in the same manner as 
prescribed by law for boards of town auditors in towns. The city 
clerk, who took office February 1, 1932, testified that, although he had 
made a search for the audits during the period from May 1, 1923, to 
May 30, 1930, he had been unable to find any. Section 75 of the charter 
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requires the reports of the treasurer when examined and certified as 
correct by the common council, together with the vouchers relating 
thereto, to be filed by the city clerk and to be by him preserved as a 
part of the city records for at least six years. In November, 1931, 
George A. Bold, an examiner of municipal accounts for the state of 
New York, made an examination of the office of the treasurer of the 
city of Hudson covering the period from January 1, 1920, to November 
30, 1931. He testified that there were no records in the city treasurer’s 
office with reference to the manipulation and payment of moneys by 
way of the certificates of deposit referred to or of the withdrawal of 
moneys from city funds by West for his own personal account. What 
information he got was derived principally from defendant and other 
sources. It is difficult to see what an audit such as is required by 
section 151 of the charter would have indicated with reference to the 
city treasurer’s peculations. West could not be expected to leave any 
record or make any report which would incriminate himself. At any 
rate, defendant failed to show notice to the city of the defalcations 
of the treasurer by way of treasurer’s reports, council audits, or other- 
wise, and the lower courts have found that the city had no knowledge 
of the misappropriations or of the irregular transactions of West prior 
to November, 1931. Without knowledge or intimation that there was 
anything wrong with West or with his accounts, the city cannot be 
chargeable with acquiescence in the transactions of the city treasurer, 
and the plaintiff, as subrogee and assignee, is not estopped to assert its 
claim through failure of other city officials to discover the misappro- 
priations. Beyond that, the defendant failed to disclose to the city 
officials the methods by which West was handling the accounts or to 
disclose to them any of his irregular transactions. This is an action 
on contract, not in tort, and the defendant aided the wrongful act of 
the treasurer. We know of no authority which holds that a wrongdoer 
may take advantage of his own wrongdoing to avoid a contract liability. 

Appellant also claims that it should be chargeable with interest only 
from the date of the commencement of the action. On April 30, 1930, 
another bank succeeded defendant as city depository. Up to that date 
defendant was obligated to pay out moneys in its hands only on the 
order and demand of the city. Defendant covenanted to turn over all 
moneys in its hands to its successor upon the appointment of the new 
depository. It did not turn over the moneys misappropriated by West, 
of course, because they were gone. But they were gone because of 
the failure of defendant to keep its covenant with the city to ‘‘ faithfully 
keep such deposits’’ until the city should demand release of the funds 
in the form required by the contract. It covenanted to pay and account 
for interest on daily balances on the last day of each month. Defend- 
ant, being a wrongdoer, will be deemed to have had on hand on the 
date its successor was appointed the principal funds misappropriated 
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with interest at the rate specified in the contract. Holden v. New York 
& Erie Bank, 72 N. Y. 286. Defendant also agreed to ‘‘faithfully pay 
over to its or their successors all moneys that shall remain in its or 
their hands belonging to the city.’’ Interest at the legal rate of 6 per 
cent. was properly chargeable on the misappropriated funds, and ac- 
erued interest at the contract rates from May 1, 1930. Board of Super- 
visors of Monroe County v. Clark, 92 N. Y. 391, 397. 

The judgment should be affirmed, with costs. 

Judgment affirmed. 


TRUST PROVISION IN WILL 





In re Bamberger’s Estate, Surrogates’ Court, New York County, 297 
N. Y. Supp. 547 





A provision in a will directed the trustees to set aside a sum of 
money or securities sufficient to yield an annual income of $4,000, 
the same to be paid to the testator’s sister in quarterly installments. 
It was held that this gave the sister the right to the definite sum 
of $4,000 annually and did not leave her at the hazard of decrease 
of income should the fund set up by the executors turn out to be 
insufficient to produce the specified amount of income. 


Proceeding in the matter of the estate of Maurice Bamberger. 
Decree settling account and construing will in accordance with de- 
cision. re 

Hays, Wolf, Kaufman & Schwabacher, of New York City, for trus- 
tees. 

Harry N. Wessel, of New York City (A. Alexander Katz, of New 
York City, of counsel), for Alice B. Kaye (formerly Kirschbaum), bene- 
ficiary. 

John P. O’Brien, of New York City, special guardian for infants. 

Charles E. Buchner, of New York City, for Marguerite Leopold 
Bamberger, executrix of Harry Bamberger’s will. 


DELEHANTY, S.—Deceased’s estate approximated $3,000,000. His 
general legacies amounted to $15,000. In paragraph fourth of his will 
he provided: ‘‘I give, devise and bequeath to my trustees, hereinafter 
named, the survivors and survivor of them, and their successors, such 
amount of money or securities as will yield an annual income of Four 
Thousand Dollars ($4,000.00), in trust, however, and with power to 
invest and re-invest the same at their discretion and to pay said in- 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1513. 
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come in quarterly installments of one thousand dollars ($1,000.00), to 
my sister, Alice Kirschbaum, during her life. I direct that the first 
installment shall be paid within six (6) months after my death. Upon 
the death of my said sister, Alice, all the funds and securities so set 
aside and reserved shall revert to. and become a part of my residuary 
estate and subject to the uses and trusts hereinafter specified.’’ 

He then directed the division of his residue into eight equal parts, 
some of which parts he gave outright and some of which he directed 
to be held in trust with direction to his trustees to invest and reinvest 
‘‘and to pay the net income and interest derived therefrom’’ to named 
beneficiaries. All residuary beneficiaries are deceased’s children or 
their appointees or their issue. 

The question presented is whether or not the above-quoted provi- 
sion for the sister of deceased gives her the right to the definite sum 
of $4,000 annually or leaves her at the hazard of decrease of income 
should the fund in an amount selected by the executors turn out to be 
insufficient to produce the stated sum. 

It is contended by the beneficiary that the gift to her is in the 
nature of an annuity and that the trustees are obliged at all times to 
maintain the fund with a capital sufficient in all events to produce the 
yearly income directed. The trustees and the special guardian for 
infant contingent remaindermen contend that the gift is only of in- 
come on a specific fund and that the beneficiary is entitled to whatever 
income is earned whether it be more or less than $4,000 per year. 

The court agrees with the position taken by the beneficiary. The 
direction plainly is that she shall have $4,000 annually, no more and 
no less. There is a notable difference between the direction for de- 
eeased’s sister and that for his children. In the case of the children 
the direction is to pay them a ‘‘net income’’ on so much as is held in 
trust for them. There is no direction as to when the payment of in- 
come to them shall begin, nor is there any limitation upon the amount. 
In the ease of the sister the direction is that $4,000 be paid; that it be 
paid in quarterly installments; that each installment shall amount to 
$1,000; and that the first installment is to be paid within six months 
after the death of the testator. The children and their distributees 
were to have practically a!l of the estate. The provision for the sister 
required the temporary appropriation of a comparatively small part of 
the estate. That in turn was to go to the residuary when the sister 
died. 


There is plainly here the expression of an intention that the definite 
sum of $4,000 annually shall in all events be paid to the sister. The 
direction to set aside the fund is a direction which, in the circumstances 
of the deceased’s estate as he knew it, would be easy of accomplish- 
ment. Deceased intended that his sister should have definite assurance 
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of an amount upon which she could rely in stated amounts at stated 
periods. 

Since the English tongue is flexible, it follows that rarely, if ever, 
ean the language of any will under construction be found to be in the 
precise text reported in a decided case. Decisions on similar though 
differing texts supporting the conclusion here reached are Matter of 
Gabler’s Estate, 140 Misc. 581, 251 N. Y. S. 211; Matter of Gabler’s 
Will, 235 App. Div. 807, 257 N. Y. S. 311; Matter of Gabler’s Ex’rs, 
261 N. Y. 517, 185 N. E. 719; Matter of Vanderbilt’s Will, 229 App. 
Div. 574, 243 N. Y. S. 165; Matter of Sidenberg’s Estate, 147 Misc. 
742, 264 N. Y. S. 704; Matter of Kidd’s Estate, 142 Mise. 512, 254 
N. Y. S. 152; Matter of Kidd’s Ex’r, 225 App. Div. 663, 231 N. Y. S. 
790; Pierrepont v. Edwards, 25 N. Y. 128; Matter of Burton’s Estate, 
156 Mise. 175, 281 N. Y. S. 579. 

In Matter of Clark’s Will, 251 N. Y. 458, 167 N. E. 586, the opinion 
points out that the reversal of the lower courts is based upon the fact 
that the direction in the will there under scrutiny was ‘‘to pay the 
net income’’ of the fund directed to be set up. The opinion quotes this 
term ‘‘net income’’ (251 N. Y. 458, at page 464, 167 N. E. 586, 587) 
as controlling when taken into account with the earlier text of the para- 
graph under construction. The commentary of the court in Matter 
of Clark’s Will respecting the case of Matter of Kohler, 231 N. Y. 
353, 132 N. E. 114, seems to make it plain that the latter case is to be 
read as supporting the conclusion here reached. 

The court in Matter of Clark’s Will cites Matter of Kohler as au- 
thority for the proposition that where the fixed sum is directed to be 
paid the trust funds must at all times be large enough to make certain 
the required payments. The court there says: ‘‘As cireumstarices 
change, the funds may be reduced or increased.’’ Matter of Bird’s 
Estate, 157 Misc. 748, 284 N. Y. S. 743, affirmed — App. Div. —, 296 
N. Y. 8. 989, follows the rule just stated. There the fund was increased 
when a showing was made of probable future deficit in income. In the 
Bird Case the clause in the will under consideration is quite similar 
to the clause here for interpretation. The rule applied in the Bird 
case will here be followed. Since there has been no executorial account- 
ing, there is no need for reopening any decree setting up the fund as 
was required in Griffen v. Keese, 187 N. Y. 454, 80 N. E. 367. The 
beneficiary is entitled now to have the court direct the setting up of 
an adequate fund. The liberal practice outlined in Matter of Bird’s 
Estate will here be followed, since the surplus income will be payable 
to the residuary legatees in their ratable proportions. If the parties 
cannot agree upon an amount to be reserved for securing the annual 
payment of $4,000, the court will hold a hearing on that question on 
request of any party in interest. 

Deceased is said to have been in the investment business. He died 
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a resident of New York county. His will was drawn in California 
while deceased was sojourning there. The trustees allege that under 
the law of California there is no statutory prohibition against invest- 
ments by trustees in nonlegal securities. They argue from the com- 
bination of circumstances stated that they are free from the statutory 
restrictions of this state. Personal Property Law, § 21; Decedent Es- 
tate Law, §111. The special guardian contends that the trustees, 
except as expressly exempted, are subject to such statutory limitations. 
The court holds with the special guardian. The domicile of deceased, 
the place of probate of his will, and the place of administration of the 
funds, all compel the holding that the statutory limitations in this state 
are applicable to the conduct of the trustees respecting investments. 

The will expressly grants power to the trustees to continue to hold 
securities found on hand among deceased’s assets. It also gives them 
power to depart from the statutory limitations if property be acquired 
by reorganizations, consolidations, mergers, or the exercise of rights of 
subscription in relation to any securities which otherwise they are en- 
titled to hold. 


Submit, on notice, decree settling the account and construing the 
will in accordance with this decision. 


NOTE GIVEN TO PREVENT CRIMINAL 
PROSECUTION 





Fidelity & Deposit Co. of Maryland v. Palmer, New York Supreme 
Court, Appellate Division, 297 N. Y. Supp. 646 





A note which is indorsed for the purpose of preventing the crimi- 
nal prosecution of the maker of the note is given under duress and 
cannot be enforced against the indorser. 


In this case, an insurance company discovered that one of its 
agents had embezzled a large sum of money. The surety company 
on the agent’s fidelity bond made good the loss to the insurance 
company on condition that the agent deliver to the surety company 
a note indorsed by his father. The note was delivered as requested. 
Upon the trial of the case, there was evidence indicating that the 
note was indorsed by the father under duress and for the purpose 
of preventing the imprisonment of his son. The judge, however, 
dismissed the defense on the ground that the evidence was insuff- 
cient to warrant its submission to the jury. On appeal, it was held 
that this was erroneous and a new trial was granted so that a jury 
might have an opportunity to pass on the sufficiency of the evidence. 





NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §443. 
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Appeal from Trial Term, Monroe County. 

Action on a promissory note by the Fidelity & Deposit Company 
of Maryland against Jerome B. Palmer and others. From a judgment 
of the Trial Term for plaintiff entered March 19, 1936, in the sum of 
$5,840.91 and costs, a jury having been discharged after motions of 
both counsel for a directed verdict, and from an order denying de- 
fendants’ motion for a new trial, defendant Jerome B. Palmer appeals. 

Reversed, and new trial granted. 

Harris, Beach, Folger, Bacon & Keating, of Rochester (Kenneth B. 
Keating, of Rochester, of counsel), for defendant-appellant. 

Wynkoop & Toan, of Rochester (D. Mordecai Greenberg, of Roches- 
ter, of counsel), for plaintiff-respondent, Fidelity & Deposit Co. of 
Maryland. 


MARSH N. TAYLOR, J.—This is an action on a promissory note 
made by defendant, Gardner T. Palmer, payable on demand to the order 
of the plaintiff and indorsed by his wife, the defendant Lucille J. 
Palmer and by his father, the defendant Jerome B. Palmer. Jerome 
Palmer alone defended the action. In his answer, Jerome Palmer set 
up the defenses that his indorsement was obtained through duress; 
that the note was given to compound a felony; and that presentment, 
demand, and notice of protest thereof were not timely. Trial of the 
issues was commenced before the court sitting with a jury. At the 
close of the proofs, plaintiff moved to dismiss the defense that the note 
in suit was given to compound a felony, on the ground that the evi- 
dence, in support of such defense, was insufficient to warrant its sub- 
mission to the jury. The motion was granted and the defendant duly 
excepted the ruling. Both parties then moved for the direction of a 
verdict, consenting that the jury might be discharged and the motions 
subsequently passed upon, and a verdict directed upon the decision of 
the court. Thereafter, the court found for plaintiff on the issues of 
duress and due protest, and directed a verdict in its favor. 

On this appeal, defendant urges that, as a matter of law, the pre- 
sentment, demand, and notice of protest of the note were not timely, 
that the finding that duress was not proved is against the weight of 
the evidence, and that it was error to dismiss the defense that the note 
was given to compound a felony. 

I reach the conclusion that there was evidence which required the 
submission to the jury of the defense that the note was given to com- 
pound a felony. 

The evidence bearing upon this defense may be summarized as fol- 
lows: 

Gardner T. Palmer was an insurance broker connected with a cor- 
poration which was engaged in the general insurance business and 
which represented insurance companies as general agent (hereinafter 
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called ‘‘general agent’’) ; he solicited insurance, and when he obtained 
a customer, the policy was issued by the general agent in companies 
which it represented as general agent; the general agent permitted him 
to bill his customers in his own name for the premiums and to deduct 
therefrom his commissions before remitting to it as general agent; he 
was under obligation to account for premiums collected by him, less 
his agreed commission. Plaintiff was surety on his bond given to the 
general agent and, as such surety, its obligation was to pay any loss, 
through misappropriation, of moneys by Gardner Palmer. In the sum- 
mer of 1932, the discovery was made that he had not accounted for 
premiums collected by him in excess of $4,800. When payment of these 
premiums was demanded, he stated that he was unable to procure the 
money and suggested that the plaintiff be notified. In response to 
notice, given plaintiff by the general agent, plaintiff sent its agent to 
investigate the matter. Following investigation, Gardner T. Palmer 
delivered the note in suit to the general agent which, in turn, delivered 
it to plaintiff and then plaintiff paid to the general agent the amount 
of said note, less approximately $300 for which it claimed not to be 
liable because said sum had been misappropriated after the general 
agent had filed its claim. 

The foregoing facts are not disputed. 

There was also evidence adduced upon the trial that it was agreed 
between Gardner T. Palmer, the general agent and plaintiff that plain- 
tiff would pay to the general agent the amount of Palmer’s deficit upon 
delivery, by Palmer to plaintiff, of a promissory note executed in ac- 
cordance with instructions that Palmer would thereafter receive from 
the general agent; that shortly thereafter, the general agent informed 
Palmer that it had received from plaintiff a form of promissory note 
which plaintiff would accept if indorsed by Palmer’s father; that Palmer 
at first was reluctant to ask his father to indorse the note but, upon 
being threatened with imprisonment if he did not obtain his father’s 
indorsement, Palmer told his father that refusal to indorse the note 
would mean imprisonment for him; that the father believed his son’s 
statement and that was the reason why he indorsed his son’s note. 

From this evidence, if credited, the jury might have found that 
the note was given pursuant to an agreement to suppress the evidence 
of a crime alleged to have been committed. A promissory note, given 
pursuant to such an agreement, is an illegal contract and void between 
the parties (Haynes v. Rudd, 102 N. Y. 372, 7 N. E. 287, 55 Am. Rep. 
815). It was not necessary that the evidence show an express agree- 
ment to forego prosecution or to suppress the evidence—this might be 
implied from the acts and conduct of the parties. Catskill National 
Bank v. Lasher, 165 App. Div. 548, 151 N. Y. S. 191, affirmed 221 
N. Y. 551, 116 N. E. 1039; Union Exchange National Bank of New 
York v. Joseph, 231 N. Y. 250, 131 N. E. 905, 17 A. L. R. 328. 
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In view of the conclusion that there was evidence which required 
the submission to the jury of the defense that the note was given to 
compound a felony, it becomes unnecessary to pass upon the other 
grounds urged by appellant for reversal of the judgment. 

The judgment and order should be reversed on the law and a new 
trial granted, with costs to appellant to abide the event. 

Judgment and order reversed on the law and a new trial granted. 
with costs to the appellant to abide the event. All conenr. 


PLACE FOR SIGNATURE ON WILL 





In re Dietterich’s Estate, Supreme Court of Pennsylvania, 193 Atl. 
Rep. 158 





The laws of Pennsylvania (20 P. S. § 191) require that a will 
be signed ‘‘at the end.’’ A woman drew her own will on a printed 
form. She wrote her signature at the top of the will following the 
printed words ‘‘ Will of .......00000.00000... ’? Tt was held that the will, 
not being signed at the end, was void and could not be admitted 
to probate. 


The statutory requirements prescribing the form in which wills 
should be drawn are few and simple. But they must be complied 
with strictly. Where there is no statutory requirement specifying 
where the signature on a will must appear, it is immaterial where 
the signature is placed, so long as it is written with the intention 
of authenticating the instrument as a will. In the absence of stat- 
ute, it has been held that a will is valid although the signature ap- 
pears at the top, in the body, or in the attestation clause. Among 
the states which require that a will be signed at the end are Cali- 
fornia, Ohio and New York. 


Proceeding in the matter of the estate of Esther A. Dietterich, de- 
ceased. From a decree of the orphans’ court refusing to admit a docu- 
ment purporting to be the last will and testament of Esther A. Diet- 
terich, deceased, as such, and sustaining a refusal of the Register of 
Wills to so do, Esther S. Huff Haugh appeals. 

Affirmed. 

John E. Evans, Sr., of Pittsburgh, Samuel Wilson, of Harrisburg, 
and John M. Myers, of Clarion, for appellant. 

Geo. F. Whitmer, of Clarion, for appellee. 


RHODES, J.—The question which is raised on this appeal is 
whether the paper which the register of wills of Clarion county refused 


NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1509. 
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to admit to probate as the last will and testament of Esther A. Diet- 
terich met the statutory requirement of being signed ‘‘at the end 
thereof.’’ The orphans’ court, on appeal from the action of the regis- 
ter of wills, held that the paper offered had not been signed at the end 
thereof, refused to admit the same to probate, and sustained the regis- 
ter’s refusal to admit to probate the paper offered as a will. From the 
decree of the orphans’ court this appeal was taken by Esther S. Huff 
Haugh, one of the devisees named in the alleged will. 

Esther A. Dietterich died on September 16, 1934, domiciled in 
Clarion county. The paper bears the date of August 19, 1924. It is 
a printed form of a will. By direction of the decedent, a Mrs. Cham- 
bers, at her home where decedent was then living, filled out the first 
page of the printed form, which ended with the beginning of the para- 
graph relating to the appointment of an executor. Therein she in- 
serted the name of Howard K. Dietterich, son of the decedent. On the 
reverse side of the printed form is printed a completion of this appoint- 
ment and also a testimonium clause in which she inserted, in the spaces 
provided therefor, the name of the decedent and the day, month, and 
year. Thereafter there was printed a line with a seal. <A printed at- 
testation clause followed, in which she inserted in the blank space the 
name of the decedent, with two lines thereafter for witnesses. Some 
time later in 1924 the decedent took the paper, as prepared by Mrs. 
Chambers, to her neighbors, A. E. Lynn and Florence Lynn. In their 
presence she told them that it was her last will and testament, and in 
their presence she wrote her name in that portion of the printed form 
which was intended for the indorsement under the printed words ‘‘ Will 
of,’’ at the same time stating to Mr. and Mrs. Lynn that she requested 
them to witness it. Immediately under the name of the decedent, A. E. 
Lynn and Florence Lynn signed their names. 

The testimonium and attestation clauses appear as follow: 


‘In witness whereof, I, Esther Dietterich, the testatrix above named, 
have hereunto subscribed my name and affixed my seal, the 19th day 


of August in the year of our Lord one thousand nine hundred and 
twenty-four. 


‘<___ [Seal.] 
‘*Signed, sealed, published and declared by the above named Esther 
Dietterich as and for her Last Will and Testament in the presence of 
us, who have hereunto subscribed our names at her request as witnesses 
thereto, in the presence of the said testatrix, and of each other. 


“é 


sé 9 


All the signatures appear at the place on the paper used for the 
indorsement to indicate the name of the testator. When the paper is 
folded the signatures of the decedent and the witnesses appear in ver- 
tical position : 
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‘*Esther A. Dietterich 
‘‘A. E. Lynn 
**Florence Lynn’”’ 


Immediately below the signatures are the printed words, ‘‘ Proved 


I I itetitscicasiciusicenticnts , 19.... and recorded in Will Book .................... . 
rh 2 re ’? with a line for signature followed by the word ‘‘ Reg- 
ister.’’ 


There was no signature following the testimonium clause, nor did 
the witnesses sign the attestation clause. 


Section 2 of the Wills Act of June 7, 1917, P. L. 403 (20 P. S. § 
191), reads as follows: ‘‘Every will shall be in writing, and, unless 
the person making the same shall be prevented by the extremity of his 
last sickness, shall be signed by him at the end thereof, or by some 
person in his presence and by his express direction; and, in all cases, 
shall be proved by the oaths or affirmations of two or more competent 
witnesses; otherwise, such will shall be of no effect.’’ This is a re- 
enactment of section 6 of the Wills Act of April 8, 1833, P. L. 249, 
Purdon’s Dig. vol. 4, p. 5120. The place of the signature is thereby 
rigidly defined. Vernon v. Kirk, 30 Pa. 218, 223. See, also, Hays v. 
Harden, 6 Pa. 409; Wikoff’s Appeal, 15 Pa. 281, 53 Am. Dee. 597; 
Heise v. Heise, 31 Pa. 246; Knox’s Estate, 131 Pa. 220, 18 A. 1021, 
6 L. R. A. 353, 17 Am. St. Rep. 798; In re Taylor’s Estate, 230 Pa. 
346, 79 A. 632, 36 L. R. A. (N. 8S.) 66; Seiter’s Estate, 265 Pa. 202, 
108 A. 614; Maginn’s Estate, 278 Pa. 89, 122 A. 264, 30 A. L. R. 418; 
In re Kimmel’s Estate, 278 Pa. 435, 123 A. 405, 31 A. L. R. 678. 

We may properly assume that the decedent intended to make a will, 
and that she thought she was executing the paper as a will, which was 
offered for probate. Her signature appears thereon together with those 
of the Lynns. Notwithstanding such intention, was the result a valid 
will? 

It is appellant’s contention that the purpose of the statute is to 
have a will signed at the end thereof so as to denote that the instrument 
is complete; that when the signing is after the entire will, even includ- 
ing the attestation clause, the writing is signed as the will of the tes- 
tator; and that the paper here offered for probate met the requirement 
of the statute. 


We find no precise precedent ruling the instant case. The place of 
signature is most unusual. It is quite obvious that decedent’s signa- 
ture does not appear at the place which must manifestly be regarded 
as the end of her will. It was not written at the end as the obviously 
inherent sense of the instrument required. 

The authorities which appellant has cited, and upon which she re- 
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lies, are readily distinguishable and are not controlling. In re Mor- 
row’s Estate (No. 1) 204 Pa. 479, 54 A. 313, the will was written on 
one page, and at the top of the reverse side was written the usual at- 
testation clause followed by testatrix’ signature and the names of the 
two witnesses. It was there held, 204 Pa. 479, at page 481, 54 A. 313, 
314; ‘‘The facts that an attestation clause and signature were written 
on the same leaf as the declaratory and dispository portion of the will; 
that they were written at the top of the reverse page, and purport to 
have been ‘signed, sealed, and declared by the above-named Nancy A. 
Morrow as her last will and testament,’ leave no room for doubt that 
they had reference to, and were the completion of, the will begun on 
the obverse page of the leaf.’’ In re Swire’s Estate, 225 Pa. 188, 73 
A. 1110, the signature of the testatrix appeared at the end of the codicil 
and after the testimonium clause. It was held that there was a com- 
pliance with the statutory requirement that a will be signed at the 
end thereof notwithstanding some marginal bequests on the same page 
above the signature. In re Brennan’s Estate, 244 Pa. 574, 91 A. 220, 
it was held that the paper produced for probate was not actually 
signed, nor was the failure to sign accounted for as the statute required. 
In David S. Baker’s Appeal, 107 Pa. 381, 52 Am. Rep. 478, the will 
was written on the first and third pages of a folio of foolscap paper, 
and signed at the end of the third page. The fourth page of the paper 
contained another and further testamentary provision. It was held 
that, by force of the reference in the body of the will, and the clear 
identification of the matter referred to, the writing on the fourth page 
was, ipso facto, drawn into the body of the will, and constituted the 
fourth item or clause thereof; and although the instrument, thus 
formed, was not signed by the testator at the end thereof in point of 
space, it was signed at the end of the will in point of fact. In re Stin- 
son’s Estate, 228 Pa. 475, 77 A. 807, 30 L. R. A. (N. 8S.) 1173, 139 
Am. St. Rep. 1014, the testatrix, after having written the first page, 
skipped the second, proceeded to the third, and, having reached the 
bottom of it, returned to the second, and, when she had completed the 
disposition of her estate at about the middle of that page, signed her 
name there in the presence of two witnesses. It was held that the se- 
quence of her will was unbroken from the first line on the first page 
to the place where she signed her name on the second, which was the 
end. 

The statutory requirement that the person making a will shall sign 
the same at the end thereof is mandatory. Intention cannot prevail 
over the statute. The requirement of the act was not met by decedent’s 
signature on the back of the printed form notwithstanding her in- 
tention at the time she placed it there. 

In Wineland’s Appeal, 118 Pa. 37, 12 A. 301, 4 Am. St. Rep. 571, 
the alleged will was signed by the decedent, but after the signature were 
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the following words: ‘‘I will that Cephas Lash and Henry Wineland be 
my executors.’’ The testator’s signature did not appear thereafter, 
and after these words came the attestation clause which was in the 
usual form. In reversing the court below in directing the register to 
admit the paper to probate as the last will and testament of the de- 
cedent, the Supreme Court said, 118 Pa. 37, at page 41, 12 A. 301, 
4 Am. St. Rep. 571: ‘‘Our act of 1833, as well as the statute of Vict., 
is in part borrowed from the British statute of fravds, two sections 
of which have been so evaded by judicial coustruction as to be prac- 
tically repealed. We do not propose that the act of 1833 shall meet 
with the same fate. The legislature have laid dowr a rule so plain that 
it cannot be evaded without a clear violation of its terms. No room is 
left for judicial construction or interpietation. It says a will must be 
signed at the end thereof, and that’s the end of it.’’ See proviso in 
section 2 of the Wills Act of June 7, 1917, P. L. 403 (20 P. S. § 191). 

In re Churchill’s Estate, 260 Pa. 94, 103 A. 533, the paper ad- 
mitted to probate was a printed form of a will, the written portions 
having been filled in by the decedent in his handwriting. He did not 
sign his name immediately below the testimonium clause and opposite 
the word ‘‘seal,’’ but he did write his name in three blank spaces in 
the paper; the first at the top, and then in the testimonium and at- 
testation clauses. The execution of the instrument appeared as fol- 
lows, 260 Pa. 94, at page 98, 103 A. 533, 534: ‘‘In witness whereof, I, 
P. Churchill,* the Testator above named, have hereunto subscribed my 
name and affixed my seal, the fourteenth day of April in the year of 
our Lord one thousand nine hundred 14— 1914. 


‘*Signed, sealed, published, and declared by the above named 
P. Churchill,* as and for his last Will and Testament, in the presence 
of us, who have hereunto subscribed our names at his request as wit- 
nesses thereto in the presence of the said Testate and of each other. 
‘*J. D. Spicher.* 
‘‘John Rankin.*’’ 


* Asterisks denote actual signatures of testator and witnesses. 


The Supreme Court, in an opinion by Mr. Chief Justice Brown, 
said, 260 Pa. 94, at page 101, 103 A. 533, 535: ‘‘The decedent may have 
thought he had made a will, but the statute says he had not. The ques- 
tion is not one of his intention, but of what he actually did, or rather 
what he failed to do. He failed to sign the paper at the end thereof, 
and this essential requirement of the statute is not met by the inser- 
tion of his name in his own handwriting in three blank spaces in the 
printed form of the paper which he may have intended to use in execut- 
ing his will. ‘It may happen, even frequently, that genuine wills, 
namely, wills truly expressing the intentions of the testators, are made 
without observations of the required forms; and whenever that hap- 
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pens, the genuine intention is frustrated by the act of the Legislature, 
of which the general object is to give effect to the intention. The courts 
must consider that the Legislature, having regard to all probable cir- 
eumstances, has thought it best, and has therefore determined, to run 
the risk of frustrating the intention sometimes, in preference to the 
risk of giving effect to or facilitating the formation of spurious wills, 
by the absence of forms. It is supposed, and that authoritatively, that 
the evil of defeating the intention in some cases, by requiring forms, 
is less than the evil probably to arise by giving validity to wills made 
without any. form in all cases.’ Smee v. Bryer, 6 Moore P. C. 404.’’ 

In the instant ease, as in the Churchill Case, supra, the printed form 
which was used had a line with a seal immediately following the testi- 
monium clause. This cleariy indicated where the signature of the de- 
eedent should be affixed at the end of the will. This was the end of 
the will in the usual acceptation of the meaning of those words, and the 
‘logical end of the language used.’’ In re Swire’s Estate, supra, 225 
Pa. 188, at page 191, 73 A. 1110. The testimonium clause had been 
filled out with the name of the decedent and the day, month, and year. 
In the attestation clause her name had also been inserted by the 
serivener. Instead of signing her name at what is clearly the end of 
the instrument, and on the line placed there for her signature, she and 
her witnesses signed the paper on the back at a place which was printed 
for the purpose of indorsements. The place where she signed had no 
relationship to the nature of the will or its contents. 

We agree with the conclusion of the court below as stated in its 
opinion: ‘‘There is no question here that this decedent intended to 
make this paper her will, but she failed to live up to the statutory re- 
quirement of signing her name at the end of it.’’ 

Decree is affirmed, at the cost of appellant. 


RIGHT OF JUDGMENT CREDITOR TO INCOME 
OF TRUST FUND 


Dillon v. Spilo, New York Court of Appeals, 9 N. E. Rep. (2d) 864 


Under Section 34 of the New York Personal Property Law, 
where a person creates a trust providing that the income shall be 
paid to the creator of the trust during life, the income may be 
taken by a subsequent judgment creditor for the purpose of satisfiy- 
ing the judgment. The fact that the income of the fund is insuffi- 
cient to support the creator of the trust and her child is no de- 
fense to the judgment ecreditor’s account. 

Section 34 of the Personal Property Law, referred to above, 
provides that ‘‘a transfer of personal property, made in trust for 
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the use of the person making it, is void as against the existing or 
subsequent creditors of such person.’’ This applies only to a trust 
which a person establishes for his own benefit. If the trust is es- 
tablished for the benefit of another party, the income may not be 
taken to satisfy the claims of creditors. 


Action by John J. Dillon and another, judgment creditors, against 
Jean Pulaney Spilo, judgment debtor, and the City Bank Farmers 
Trust Company, trustee. From an order of the Appellate Division 
(250 App. Div. 543, 294 N. Y. S. 876), reversing an order of the Spe- 
cial Term of the Supreme Court, County of New York, denying the 
judgment creditors’ motion for judgment on the pleadings, the judg- 
ment debtor and trustee appeal. 

Order affirmed. 


RIPPEY, J.—On February 19, 1930, Jean Pulaney Spilo trans- 
ferred to the City Bank Farmers Trust Company, as trustee, certain 
personal property then aggregating in value about $43,780, in trust, 
to pay over the income as nearly in monthly installments as possible 
to the settlor for life and, upon her death, to divide the principal into 
sO many equal shares as there should be one for each child of the 
settlor then living and to apply all the income of each such share, to- 
gether with such portion of the principal thereof as the trustee might 
deem necessary for the child’s proper education, comfort, and support, 
to the use of the child for whom it is set aside during minority and 
to pay to such child the principal remaining at arrival at age of 
twenty-one years; in the event such child should not reach the age 
of twenty-one years, the principal of the share of the child so dying 
should be paid to the sisters of the settlor then living or, if none then 
be living, to those entitled to receive under their wills. Other provi- 
sions are not now material. 

The plaintiffs allege that they recovered judgment in the City Court 
of the City of New York against the settlor on August 15, 1935, and 
docketed the same with the clerk of the county of New York on August 
17, 1935, for $1,038.06; that execution was issued thereon to the sheriff 
of the said county, where the defendant Spilo resided on July 29, 
1936; that the sheriff returned the execution wholly unsatisfied on 
August 5, 1936; and that the judgment remains wholly unsatisfied. 
The action was brought against the settlor and the trustee to reach 
the income from the trust fund and apply it on the judgment until 
paid, by virtue of the authority granted to a judgment creditor where 
execution on his judgment has been returned unsatisfied by the pro- 
visions of section 1189 of the Civil Practice Act. Each defendant an- 
swered separately. Defendant Spilo admits that the judgment was 
recovered in City Court, but denies that the judgment was docketed 
and that an execution thereon was issued out of a court of record and 
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returned unsatisfied; sets up as a complete and as a partial defense 
that, on October 7, 1935, one Lucie Goldstein recovered a judgment 
against her for $889.50 upon which a garnishee execution was issued 
against the income of: the trust fund, that 10 per cent. of the said in- 
come has since been paid by the trustee thereon, and that there is still 
a balance due of about $800; sets up a second complete defense to the 
effect that the court is without jurisdiction in that plaintiffs have failed 
to join her infant son, Jay Spilo, as a party defendant, who is the 
remainderman and an interested and necessary party; and sets up a 
third partial and complete defense to the éffect that the income from 
the trust fund is insufficient for the support and maintenance of her- 
self and infant son. The trustee puts in issue substantially all the 
allegations of the complaint, alleges that the income from the trust 
fund is approximately $1,190 per year and that it is paying on the 
aforesaid garnishee execution, and sets up two separate and complete 
defenses similar to the second and third defenses in the Spilo answer. 
Plaintiffs moved for judgment on the pleadings under rule 112 of the 
Rules of Civil Practice. The motion was denied at Special Term be- 
cause of the defenses interposed regarding the amount of trust income 
necessary for the reasonable requirements of the judgment debtor as 
provided for by section 793 of the Civil Practice Act (as added by 
Laws 1935, ¢. 630). Plaintiffs appealed to the Appellate Division on 
January 14, 1937. Thereupon, on February 6, 1937, the parties stipu- 
lated that ‘‘the income derived from the trust involved in this cause 
is insufficient for the support and maintenance of the judgment debtor’’ 
and that ‘‘the only issue raised on this appeal is whether the defense 
that the income from this trust is insufficient for the support and 
maintenance of the judgment debtor is a valid legal defense.’’ The 
Appellate Division held that it was not a valid defense, reversed the 
order of the Special Term and granted the motion for judgment on 
the pleadings, but held that, under the circumstances disclosed, ‘‘it 
would be inequitable to direct that the judgment debtor’s interest be 
sold for the satisfaction of the judgment’’ and remitted the matter 
‘to an official referee to take proof as to all the surrounding facts and 
circumstances and to report to Special Term with a recommendation 
as to the manner in which the income shall be applied to the satisfac- 
tion of plaintiffs’ judgment and prior liens.’’ Both defendants ap- 
peal to this court by permission of the Appellate Division, which has 
certified the following questions to us: 





‘*(1) Is the third defense contained in the answer of the judgment- 
debtor sufficient in law upon its face thereof to constitute a defense? 

‘*(2) Is the matter alleged in paragraph ‘7’ of. the answer of the 
judgment-debtor sufficient to constitute a partial defense to the plain- 
tiff’s cause of action? 
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‘‘(3) Is an interest reserved for her own benefit by the founder 
of a trust subject to the claims of her subsequent creditors, and if so, 
to what extent?’’ 


The defendant Spilo reserved the income for her own use for life. 
Section 34 of the Personal Property Law (Consol. Laws, ec. 41) provides 
that ‘‘a transfer of personal property, made in trust for the use of 
the person making it, is void as against the existing or subsequent 
ereditors of such person.’’ Plaintiffs do not seek the principal of the 
trust or the remainder or to declare the trust void. They seek the 
interest which the settlor reserved for her own use. It is her prop- 
erty with which she never parted. It is only where a third party es- 
tablishes the trust that the income of the beneficiary may not be 
reached to satisfy claims of creditors. Schenck v. Barnes, 156 N. Y. 
316, 50 N. E. 967, 41 L. R. A. 395. Where a third party creates the 
trust, the income of the beneficiary may not be reached in proceedings 
supplementary to execution (Kaplan v. Peyser, 273 N. Y. 147, 7 N. E. 
(2d) 21), nor may it be reached in a judgment creditor’s action under 
section 1189 of the Civil Practice Act. Civil Practice Act, § 1196. 
In proceedings supplementary to execution, section 793 of the Civil 
Practice Act enlarged the rights of creditors to reach income from a 
trust where the beneficiary, himself created the trust beyond that 
afforded through garnishee executions under sections 684 and 685 of 
the Civil Practice Act. In such a proceeding, it is provided, the court 
may order the judgment debtor to pay to the judgment creditor or 
apply on the judgment, in installments, such portion of such income 
as may be proper after due regard for the reasonable requirements of. 
the judgment debtor and his family, if dependent upon him, in addi- 
tion to the amount recoverable under garnishee execution. By the 
enactment of that section, there is no express or implied repeal of sec- 
tion 34 of the Personal Property Law, nor does it apply to or limit 
recovery in a judgment creditor’s action brought under section 1189 
of the Civil Practice Act beyond the limitations specified in section 
1196. The judgment debtor here is not a corporation, nor is recovery 
sought from her earnings. Issues of fact were presented by the plead- 
ings, but they were all disposed of by the stipulation of the parties 
except those raised in the Appellate Division and here decided. 

The plaintiffs have not appealed from the order of the Appellate 
Division remanding the case to an official referee. We limit our de- 
cision to the questions determined in the court below. We decline to 
answer abstract questions which affect no issue before us. Schenck 
v. Barnes, supra. The third question certified is in that class. 

The order should be affirmed, with costs, and the first two questions 
certified answered in the negative. The third question certified is not 
answered. Order affirmed, ete. 
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PENALTY FOR USURY 


Temple Trust Company v. Powers, Court of Civil Appeals of Texas, 
107 S. W. Rep. (2d) 734 
The Texas statutory penalty (Rev. St. 1925, Art. 5073) of double 
the amount of interest paid by a borrower within two years of his 
filing suit to recover the penalty does not apply unless the amount 
of the interest paid during that period was in excess of 10 per cent. 
of the amount of principal remaining unpaid. 


In this case the defendant borrowed from the plaintiff bank the 
sum of $2,800 in 1924, giving a series of notes aggregating $3,136. 
He paid back $1,350 of principal and $1,231.18 of interest. The 
court held that he was still liable to the bank for $218.12. This 
made the total of his payments $2,799.30. Since he borrowed $2,800 
and had the use of the money for at least seven years, the bank lost 
70 cents of the principal and all of the interest in addition to the 
expense of the litigation. 


Action by L. G. Powers against the Temple Trust Company. Judg- 
ment for plaintiff, and defendant appeals. 

Judgment reformed, and, as reformed, affirmed. 

J. B. Daniel, of Temple, and Critz & Woodward, of Coleman, for 
appellant. 

Dibrell & Snodgrass, of Coleman, for appellee. 


BAUGH, J.—This suit involves the same character of contract and 
the same issues as were presented in Temple Trust Company v. Haney 
(Tex. Civ. App.) 103 S. W. (2d) 1035, this day decided. Powers ap- 
plied to appellant’s agent in Coleman for a loan to build a house. He 
executed a mechanic’s lien contract with one R. L. Neff, who assigned 
it on the same day to Temple Trust Company. He also executed at 
the same time a deed of trust and the series of notes here involved. 
All of said instruments bore the same date, were acknowledged before 
the same notary, on the same date, and were manifestly all a part of a 
single transaction whereby Powers borrowed money from the Temple 
Trust Company, and executed the security required by it for its pro- 
tection. 

The loan was dated July 15, 1924. Powers applied for only $2,800, 
for which he was required to execute a mechanie’s and materialman’s 
lien note for $3,136, or 12 per cent. additional, and a series of notes 
aggregating $3,136. This series consisted of eight notes, each bearing 
7 per cent. interest, interest payable semi-annually, maturing on August 
1, 1925, to 1931, inclusive, and note No. 8 maturing August 1, 1934, the 
first three being for the principal sum of $200 each, the next four for 





NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
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$250 each, and the last note for $1,536. Manifestly the 12 per cent. 
bonus, or $336, was carried into the last note. It is agreed that Powers 
paid the first six of said notes, aggregating principal of $1,350, as same 
matured, and all interest up to August 1, 1931, aggregating $1,231.18. 

This contract and loan comes clearly within our holdings in Temple 
Trust Co. v. Stobaugh, 59 S. W. (2d) 916, and Temple Trust Co. v. 
Haney, 103 S. W. (2d) 1035, this day decided, and rendered the con- 
tract usurious. Appellee sought, and the trial court allowed, all interest 
paid prior to two years before suit was filed to be applied to payment 
of principal; and awarded appellee a penalty in double the amount of 
interest paid within two years of the filing of this suit, which amount 
more than discharged the principal debt then remaining by $48.84, 
instead of $49.84 as found by the court, for which sum, in addition to 
cancellation of unpaid notes, coupons, and the liens securing them, 
the trial court rendered judgment in favor of Powers. 

As to the penalty allowed, the trial court erred. During the two- 
year period prior to the filing of this suit, Powers paid interest in the 
aggregate sum of $267.66. During the first year of this two-year period, 
and considering only the real principal of $2,800 actually loaned, Powers 
paid as interest the sum of $142.58. There remained during that period 
unpaid principal in the sum of $1,700; 10 per cent. on that amount 
would have yielded an interest charge of $170. During the second year 
of this two-year period, he paid as interest $125.08, and during that 
period there remained unpaid principal in the sum of $1,450; 10 per 
cent. of this amount would, of course, have been $145. Consequently 
he did not, during such period, pay in excess of 10 per cent. on the 
remaining unpaid principal, and could not under the provisions of 
article 5073, R. S., collect such penalty, even though his contract, under 
the acceleration provisions thereof and the $336 bonus carried in the 
last note, was usurious. Article 5073 is penal, must be strictly con- 
strued, and, to authorize a penalty thereunder, a borrower must have 
actually paid more than 10 per cent. under his contract. 

The contract being usurious, Powers was entitled to have credited 
on the sum actually borrowed all payments made by him whether as 
principal or interest. The aggregate amount so paid is shown by agree- 
ment to have been $2,581.19, which deducted from the $2,800 loaned, 
left a balance due by him to Temple Trust Company in the sum of 
$218.82; and the trial court should have so decreed. Temple Trust Co. 
v. Haney, supra. The Temple Trust Company did not seek judgment 
for what it claimed as still owing, nor foreclosure of any lien. The 
judgment of the court in favor of Powers against appellant for $49.84 
is therefore set aside, and the judgment reformed so as to establish a 
debt in favor of appellant against appellee in the sum of $218.82. In 
all other respects, the judgment of the trial court is affirmed. 

Reformed and affirmed. 
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DEPOSIT IN TWO NAMES 





In re Conover’s Estate, Surrogate’s Court, Niagara ee 297 N. Y. 
Supp. 577 





, 

Under the New York statute, Section 248, Subd. 3 of the Bank- 
ing Law, a savings bank deposit in two names ‘‘to be paid to either 
or the survivor of them’’ belongs to the survivor upon the death of 
either of the parties. 


In this case the two parties to the deposit were a man and woman 
who were engaged to be married. The man deposited $5,000 in a 
savings bank in their joint names. At the time of making the 
deposit they signed a signature card which provided that either 
could draw against the account during the lifetime of both and that, 
upon the death of one, the deposit should belong to and should be 
paid to the survivor. Upon the death of the man it was held that 
the woman was entitled to the deposit as against the administrators 
of his estate. 


The agreement which was printed on the signature ecard is a 
rather elaborate one and is reproduced in full in the opinion which 
follows. 


Proceeding in the matter of the estate of Frank J. Conover, on the 
petition of Gertrude M. Draper to compel Montford C. Holley and an- 
other, administrators of the estate, to deliver to petitioner a passbook 
issued to deceased and petitioner on a joint bank deposit account, 
wherein petitioner moved to strike from the answer of the administrator 
subdivisions I, II, III, IV, and V. 

Motion granted, and decree ordered for petitioner. 

George C. Riley, of Buffalo, for petitioner. 

Montford C. Holley, of Lockport, for respondents. 

Michael J. Noonan, of Niagara Falls, for distributees. 


GOLD, S8S.—This is an application on behalf of petitioner to compel 
the administrators of the estate of said decedent to deliver to her pass- 
book No. 71447, issued to Frank J. Conover and the petitioner on a 
joint deposit account in the Farmers & Mechanics Savings Bank in the 
city of Lockport, N. Y., pursuant to the provisions of section 206-a 
of the Surrogate’s Court Act. 

Frank J. Conover, a resident of the city of Lockport, died intestate 
in said city on the 22d day of February, 1937, and thereafter Montford 
C. Holley and John McDermott were duly appointed administrators of 
the estate of said decedent by this court. 

It is claimed by petitioner that for upwards of a year prior to the 
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demise of said Frank J. Conover said Conover and petitioner were be- 
trothed and engaged to be married. 

The joint account was opened in said Farmers & Mechanics Savings 
Bank on November 10, 1936, and the sum of $5,000 deposited therein. 
A card bearing the signatures of petitioner and decedent was left with 
the bank. Said card contained the following: 


‘To be paid to either or the survivor of them 
““No. 71447 

‘‘Farmers & Mechanics Savings Bank of the City of Lockport, N. Y. 

‘*We, the undersigned, have this day jointly opened an account with 
the Farmers & Mechanics Savings Bank of the City of Lockport, N. Y., 
which said account stands upon the books of the Bank and upon the 
pass book issued by said Bank to us in the following manner 
‘‘Frank J. Conover or Gertrude M. Draper. 

““We hereby notify the said Bank, that it is at liberty and we hereby 
desire it, to honor the checks of either of us against the said account, 
and in the event of the death of either of us that the survivor shall 
have the right to check against or draw out or transfer said account 
as fully as if said survivor had alone originally opened such account by 
depositing in his or her own name; the intention hereof being to vest in 
the survivor the ownership of any moneys that may remain on deposit 
in said Bank at the time of the death of either of us. 

‘This agreement shall bind the heirs, executors, administrators or 
assigns of each of us. 


“*In witness whereof, we have hereunto set our hand and affixed our 
seals this day of Nov. 10 1936 19 


‘‘ Authorized Signature and Frank J. Conover [L.S.] 
consent to by-laws. Gertrude M. Draper [LS.] 
‘*Address 101 N. Transit 275 Ontario St.’’ js 


The bank book was in the possession of decedent at the time of his 
death, and the administrators have refused to deliver the same to the 
petitioner, although duly demanded by this petitioner. Said agreement 
was made by petitioner and decedent with said bank pursuant to sec- 
tion 249, subdivision 3, of the Banking Laws of the state of New York. 
The administrators have made a demand upon the bank for the pay- 
ment of the said moneys to the estate. 


The administrators filed an answer herein, in which they were 
joined by the distributees, Michael J. Dumphrey and Thomas Dumphrey, 
in which (I) they admit possession of the passbook, and deny that they 
have any knowledge or information sufficient to form a belief as to the 
existence of the agreement filed with the bank by petitioner and de- 
eedent with reference to the joint account; (II) that, if the moneys 
deposited in the bank were deposited in said bank in the names of said 
decedent and petitioner, they were so deposited on the agreement be- 
tween them that said decedent should at all times retain the control and 
ownership of said moneys and of all dividends and interest awarded 
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thereon, and that said petitioner should have no right, title, or interest 
therein, except in the event of her marriage to said decelent; (III) 
that, if the said moneys were so deposited in said bank in the names 
of decedent and petitioner, they were so deposited as the result of fraud 
practiced by petitioner with said decedent at or prior to the time of 
such deposit; (IV) that, if the said moneys were so deposited in said 
bank in the names of said decedent and petitioner, they were so de- 
posited as the result of undue influence practiced by petitioner on de- 
cedent at or prior to the time of such deposit; (V) that the said moneys 
were the sole individual property of the said decedent at the time of 
his death and by operation of law passed to the administrators of his 
estate. 

It is also claimed in the answer that section 249, subdivision 3, of the 
Banking Laws of this state, is unconstitutional as taking property 
without due process of law. 

A motion was made by petitioner for an order, under sections 103 
and 109 of the Rules of Civil Practice, to strike from the answer of re- 
spondents allegations I, II, III, IV, and V, which contain the various 
defenses above referred to. 

Section 249, subdivision 3, of the Banking Law, provides as follows: 
**3. When a deposit shall be made by any person in the names of such 
depositor and another person and in form to be paid to either or the 
survivor of them, such deposit and any additions thereto made by 
either of such persons after the making thereof, shall become the prop- 
erty of such persons as joint tenants, and the same together with all 
dividends thereon shall be held for the exclusive use of such persons 
and may be paid to either during the lifetime of both or to the survivor 
after the death of one of them, and such payment and the receipt or 
acquittance of the one to whom such payment is made shall be a valid 
and sufficient release and discharge to such savings bank for all pay- 
ments made on account of such deposit prior to the receipt by such 
savings bank of notice in writing not to pay such deposit in accordance 
with the terms thereof. The making of the deposit in such form shall, 
in the absence of fraud or undue influence, be conclusive evidence, in 
any action or proceeding to which either such savings bank or the sur- 
viving depositor is a party, of the intention of both depositors to vest 
title to such deposit and the additions thereto in such survivor.’’ 

The statute raises an irrebutable presumption of the intentions of 
both depositors to vest title in the survivor to any moneys left in the 
account on the death of one joint tenant. Matter of Porianda’s Estate, 
256 N. Y. 423, 176 N. E. 826 (discovery proceeding 1931) ; Moskowitz 
v. Marrow (1929) 251 N. Y. 380, 167 N. E. 506, 66 A. L. R. 870; Mar- 
row v. Moskowitz, 255 N. Y. 219, 221, 174 N. E. 460; Matter of Suter’s 
Estate, 258 N. Y. 104, 179 N. E. 310 (discovery proceeding 1932) ; 
Matter of Fenelon’s Estate (1933), 262 N. Y. 308, 186 N. E. 794. 
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The last sentence of the subdivision provides that such deposit shall, 
in the absense of fraud and undue influence, be conclusive evidence of 
the intention of both depositors to vest title thereto in the survivor. 

Therefore, fraud or undue influence must be properly and sufficiently 
pleaded in order to rebut the presumption created under the statute. 

Analyzing the answer of respondents, the denial of any knowledge 
or information sufficient to form a belief with reference to the agree- 
ment and account at the bank is of no value, for the reason that the 
same has been inspected by all parties interested in this fund and this 
proceeding. 


‘*As to one’s knowledge or information it is axiomatic that he who 
has at his disposal the means of knowing is held to know; that he who 
shuts his eyes, when to open them and look is to see, is held to see; that 
what one knows and what one ought to know is regarded in law as 
equivalent.’ Gilbert v. Burnstine, 135 Mise. 305, 310, 311, 237 N. Y. S. 
171, 180. 

‘*It is clearly proper, for instance, to grant judgment upon the 
pleadings when the only denials in an answer are denials of knowledge 
or information sufficient to form a belief with respect to matters which 
are unmistakably within the knowledge of the defendant who interposes 
such an answer.’’ Kirschbaum v. Eschmann, 205 N. Y. 127, 133, 98 
N. E. 328, 330. 


Subdivisions IT, III, and IV all commence with the words, ‘‘That if 
the said moneys were so deposited in the said Bank.’’ It has been held 
that such an answer is insufficient in law because alleged hypothetically. 


‘‘The rule that contingent or hypothetical pleading is not allowed 
and is not good is too ancient and has been too often reiterated to need 
discussion. ... A defence ... which is not positive, but only con-— 
tingent or hypothetical, is insufficient in law on its face, and therefore 
subject to demurrer.’’ Stroock Plush Co. v. Taleott, 129 App. Div. 14, 
18, 113 N. Y. S. 214, 218. 


With reference to the allegations of fraud and undue influence set 
forth in the answer, no facts are set forth upon which the alleged 
fraud and undue influence are based. The said allegations are merely 
conclusions of law with no facts upon which the court can determine 
whether or not fraud or undue influence was exerted upon the decedent. 


‘‘*The mere general allegations of fraud or conspiracy are of no 
value as stating a cause of action.’ . . . The plaintiff must state what 
the facts or intent were so that the court may see whether they were 
fraudulent or not. and his characterization of them as such is not 
sufficient.’” Knowles v. City of New York, 176 N. Y. 430, 437, 68 
N. E. 860, 862. 


It has been held that those facts which are elements of undue in- 
fluence must be pleaded. Lord v. Lindsay, 18 Hun, 484; Ring v. Ring, 
127 App. Div. 411, 111 N. Y. S. 713, affirmed 199 N. Y. 574, 93 
N. E. 1130. 
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The claim that the moneys were the sole individual property of 
decedent at the time of his death and by operation of law passed to 
these respondents is rebutted by the agreement signed by decedent with 
the bank with reference to the joint deposit of the moneys in the names 
of petitioner and decedent with right of possession thereto in the sur- 
vivor. Without the establishment of fraud or undue influence this is 
binding upon all parties. 

With reference to the claim that section 249, subdivision 3, is un- 
constitutional, respondents offer nothing except the bare statement that 
it is unconstitutional as taking property without due process of law. 
This court does not agree with the respondents in that respect. 

The petitioner has moved to strike from the answer subdivisions 
[, Il, III, 1V, and V, above referred to, which motion is granted. 

I find that the petitioner is entitled to the passbook above referred 
to and the possession of the same. 

Let a decree be entered accordingly. 


SETTING OFF DEPOSIT AGAINST NOTE 





Tobin v. Block, United States District Court, D. Nevada, 10 Fed. 
Supp. 747 





A man who is indebted to a bank on a note and who has deposited 
money of his own in an account standing in his wife’s name has the 
right, upon the failure of the bank, to set off the deposit against the 
note even though the officers of the bank had no knowledge that the 
money belonged to him. 


At Law. Action by W. J. Tobin, as receiver of the Reno National 
Bank of Reno, Nevada, against Nels Block. 

Judgment for defendant. 

N. J. Barry, of Reno, Nev., for plaintiff. 

Platt & Sinai, of Reno, Nev., for defendant. 


NORCROSS, D. J.—This is an action at law by plaintiff to recover 
judgment against defendant for a balance due upon a promissory note, 
executed by defendant to the Reno National Bank as payee. The an- 
swer of defendant denies that any sum is due, owing, or unpaid on 
account of said note. Further answering and by way of affirmative 
defense, defendant alleges that on December 3, 1932, defendant was 
the owner and holder of a claim against said bank in a sum in excess of 
the balance due on said note by reason of a check of said date drawn on 


NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §741. 
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said bank by defendant’s wife, payable to plaintiff or order; that there- 
after, on said date, defendant offered to pay said bank the full amount 
of its claim against him, by tendering to said bank said check, and made 
demand that said bank set off the amount of said check against the 
amount of his indebtedness, which offer and demand was by said bank 
refused ; that subsequent to the appointment of plaintiff as receiver, a 
similar tender and demand was made to and upon plaintiff, which was 
refused. Defendant prays judgment that plaintiff take nothing and 
that defendant have judgment to the extent of any sum remaining due 
to defendant from said bank after making a set-off of the amount of 
defendant’s said claim against the claim sued upon by plaintiff. 

The case was submitted upon an agreed statement of facts, which 
include the following: That up to about November 1, 1932, the Reno 
National Bank was doing a general banking business in the city of 
Reno, Nev.; that on December 12, 1932, the Comptroller of the Currency 
adjudged said bank to be insolvent and appointed plaintiff receiver 
thereof; that on May 1, 1931, defendant made, executed, and delivered 
his promissory note to said bank in the principal sum of $1,000, pay- 
able on demand with interest at 8 per cent.; that said note came into 
plaintiff’s hands as a portion of the assets of said bank and at said 
time there was a balance due thereon in the sum of $550, together with 
interest from December 31, 1931; that on December 3, 1932, and for 
some time prior thereto, Mrs. Annie Block, wife of defendant, had on 
deposit in said bank in a checking account in her name an amount equal 
to or in excess of $650.81, and on said date she executed and delivered 
to plaintiff a check in said amount on said bank payable to plaintiff _ 
or order, and ever since said date defendant was and now is the owner 
and holder of a claim against said bank in the amount represented by 
said check; that, on the date of said check, defendant offered to pay to 
said bank the full amount of its claim as represented by said note, by 
tendering to said bank said check demanding that it set off the amount 
of said check against the amount of his said indebtedness, which tender 
and demand was by said bank refused; that said offer of payment, as 
aforesaid, has never been withdrawn or rescinded by defendant; that 
said bank and plaintiff still refuse to grant to defendant a set-off of 
the amount represented by said check against defendant’s indebtedness 
to said bank; that defendant and his wife, for the purpose of this 
statement of facts, are considered as having testified that although said 
deposit was in the name of his wife, the money constituting the same 
was the property of defendant, and that said bank account was carried 
in his wife’s name for reasons not material to this action; that the 
officers of the said bank, for the purpose of this statement of facts, are 
considered as having testified that. they had no knowledge that said 
deposit was the property of defendant at the time the same was made 
or at any time subsequent thereto; that said bank closed October 29, 





802 THE BANKING LAW JOURNAL 


1932, at 12 m. and continued to be closed until December 3, 1932, and 
thereafter never reopened; and that defendant and his wife had knowl- 
edge on December 3, 1932, that said bank had been and was then so 
closed. 

From the foregoing agreed statement it may be assumed that the 
bank was insolvent at the time it closed for business on October 29, 1932. 
Cantor v. Reno National Bank et al. (D. C.) 18 F. Supp. 931. 

As the case is to be considered on the assumption that defendant 
and his wife have testified that although the deposit in the bank was 
in the name of the wife, said deposit was in fact the property of de- 
fendant, and as no testimony in conflict therewith is to be assumed 
as having been given, it is to be regarded as the fact that the said 
deposit was the property of defendant. 

The fact that the officers of the bank had no knowledge that de- 
fendant was the real owner of the deposit account would not, we think, 
affect the legal question presented—whether defendant has a right of 
set-off as claimed. In this connection, however, it may be noted that 
in the absence of knowledge of facts that property in a wife’s posses- 
sion is her separate property, the presumption is that it is community 
property subject to the control of the husband. Lake v. Bender, 18 
Nev. 361, 4 P. 711, 7 P. 74; Crawford v. Crawford, 24 Nev. 410, 56 
P. 94; Malmstrom v. People’s Drain Ditch Co., 32 Nev. 246, 107 P. 
98; Laws v. Ross, 44 Nev. 405, 194 P. 465; Jones v. Edwards, 49 Nev. 
299, 245 P. 292; Barrett v. Franke, 46 Ntv. 170, 208 P. 435; Milisich 
v. Hillhouse, 48 Nev. 166, 228 P. 307; Hill v. Du Pratt, 51 Nev. 242, 
274 P. 2. It is doubtless not an uncommon practice that checking 
accounts are carried in the name of the wife although such deposits 
would be unquestionably community property and subject to the law 
in respect thereto. 

The rights of the respective parties to this suit is controlled by the 
status existing at the time of the insolvency of the bank. In the view 
taken of the case it is immaterial whether such insolvency existed at 
the time the bank closed its doors to business November 1, 1932, or 
as of the date taken over by the Comptroller of the Currency on De- 
cember 12, 1932. While a number of questions has been considered 
in the briefs filed by respective counsel, the controlling fact is that 
whatever the time of insolvency. defendant was then indebted to the 
bank for a balance due upon his said note and that at such time he 
was the owner of the said deposit in the name of his wife. This being 
the fact, defendant is entitled to a set-off of such portion of such de- 
posit as may be necessary to extinguish the indebtedness owing by him 
to said bank for balance of principal and interest on said note. Scott 
v. Armstrong, 146 U. 8. 499, 13 S. Ct. 148, 36 L. Ed. 1059; Yardley v. 
Philler, 167 U. S. 344, 360, 17 S. Ct. 835, 42 L. Ed. 192; First National 
Bank v. Colby, 21 Wall. 609, 22 L. Ed. €87; Louis Snyders Sons Co. 
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v. Armstrong (C. C.) 37 F. 18; Falkland v. St. Nicholas National 
Bank, 84 N. Y. 145; Armstrong v. Warner, 49 Ohio St. 376, 31 N. E. 
877, 17 L. R. A. 466; Aidala v. Savoy Trust Co. (Sup.) 128 N. Y. 8. 
619; Douglas v. First National Bank, 17 Minn. 35 (Gil. 18) ; Citizens 
Bank v. Bowen, 21 Kan. 354; Mercer v. Dyer, 15 Mont. 317, 39 P. 314. 

For the reasons stated, plaintiff is not entitled to recover in this 
action. Defendant is entitled to judgment as prayed for. Judgment 
will be entered accordingly. 


FAILURE OF TRUSTEE TO COLLECT 
MORTGAGE 





In re Baxter’s Estate, Surrogates’ Court, New York County, 297 N. Y. 
Supp. 885 





A trustee under a will, who invests trust funds in a mortgage 
and neglects to collect the mortgage at the first available date, in 
spite of the fact that conditions at that time indicated a probable 
loss in the investment, will be surcharged with the amount of the 
principal investment plus interest at the average rate earnable by 
trust funds. 


Proceeding in the matter of the estate of Gertrude S. Baxter, de- 
ceased, with respect to the accounting of a trustee, wherein objections 
were made to a claim by the trustee for credit for a loss of capital, 
and wherein a construction of the will of the deceased was sought. 

Decree in accordance with opinion. 

Newman & Bisco, of New York City (Leonard G. Bisco and William 
J. Granger, both of New York City, of counsel), for trustee. 

John P. O’Brien, of New York City, special guardian. 

Wilson, Huntington & Lord, of New York City, for Society of New 
York Hospital. 


DELEHANTY, S.—In this accounting proceeding the special 
guardian objects to a claim by the trustee for credit for a loss of capi- 
tal. The item in question is a $16,000 mortgage which is now listed 
as of no value. The proof shows that the property covered by the 
mortgage was originally a multi-family house of a poorer tenement 
type located in the upper east side district of Manhattan. The build- 
ing has been demolished pursuant to official order therefor because it 
became unsafe due to vandalism. The land apparently has a value 
now of about the total of accumulated and unpaid land taxes. The 
premises are located close to a public school. There is a possibility of 


NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §473. 





804 THE BANKING LAW JOURNAL 


salvage of some amount, perhaps, but in view of the conclusion here 
reached it is unnecessary to discuss that subject. 

The accounting trustee offered a considerable volume of testimony 
respecting conditions in and about the mortgaged premises long after 
the mortgage was in default and after conditions had been created in 
the building which jeopardized the value of the mortgage. If the con- 
ditions reported as of that date were conditions of sudden occurrence, 
the proof respecting them would be entitled ta great weight in deter- 
mining what the court should do respecting the loss claimed by the 
trustee. The fact is that such proof has little to do with the real 
issue here. There can be no doubt that after the premises had been 
abandoned by the owner material damage was soon done to the prop- 
erty. If there had been no fault by the trustee up to that point the 
negligence of the trustee shown on this record woud be excusable at 
least in part. But the direct cause of this loss is not the happenings 
of 1932 and later years but rather the neglect by the trustee of its 
plainly indicated duty to collect this mortgage long antecedent to that 
date. The history of the trustee’s handling of this mortgage presents 
an unrelieved picture of gross neglect which eventually resulted in 
this loss. 

The trustee took the asset over in 1926. The representative of the 
trust department of the trustee testified in substance that the mort- 
gage was always in difficulty, that the mortgagor never discharged on 
time his obligations under the mortgage and that for years the trustee 
had known that the mortgagor was undependable. During the entire 
time of ownership of the mortgage by the trustee pressure had to be 
kept on the mortgagor. The mortgage was referred to attorneys for 
action at least twice prior to the direction to foreclose it. Water bills 
on the premises were at all times from 17 months to 22 months in 
arrears. Tax bills were never less than six months in arrears. 
The witness from the trust department testified that the head 
of the real estate and trust department was at all times quite aware 
of the depreciating character of the neighborhood. The property was an 
old law tenement with toilets in the halls. It was built under the old 
Tenement House Act. It did not conform even to the minimum re- 
quirements of the Tenement House Law. The building was so old 
and the neighborhood so poor that rehabilitation of the building prob- 
ably never would have been sound. The mortgage ran as an open 
mortgage during many years prior to the depression in real estate 
prices. It was taken over by the trustee at par. There is no evidence 
indicating that it was not originally worth par. There is every reason 
to assume on the record here that the trustee could readily have col- 
lected the mortgage principal at par and so the trustee is chargeable 
with the mortgage principal in the absence of an affirmative showing 
to the contrary. 
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As has already been stated, the trustee devoted most of its proof 
to a disclosure of conditions in 1932 and subsequent years. At that 
time its gross neglect had already jeopardized the investment. It can- 
not escape liability by a showing of conditions as of that date. When 
its own neglect had placed the investment in danger, the danger was 
no basis for excusing loss thereafter incurred. The duty of the trustee 
was to avoid the obvious danger by earlier collection of the mortgage. 
Long before the loss became inevitable every sign-post of danger to 
the security of the mortgage had been seen by the trustee’s agent 
charged with the duty of protecting the investment. The proof offered 
to excuse inaction in 1932 and subsequent years furnishes cogent proof 
that inaction in earlier years was the grossest kind of neglect. On 
this record the plain duty of this trustee was to have collected this 
mortgage just as soon as it was free to do so. On this record the failure 
to collect the mortgage at the first available date is not understandable. 
Why this mortgagor should have been carried by this trustee for many 
years though the mortgage was continuously in default remains wholly 
unexplained on this record. The record compels the ruling that the 
trustee must refund to the trust estate the capital sum invested in the 
mortgage plus interest at the average rate earnable by trust funds 
after the last date to which mortgage interest was fully paid. The 
objection of the special guardian with respect to this claim of loss is 
accordingly sustained. 

Questions have been raised concerning the true intent and meaning 
of the provisions of the will and codicil of deceased. Paragraph third 
of the will says in part: 

‘‘T hereby empower my executor and trustee, Austin B. Fletcher, 
to mortgage, lease, or sell, in his discretion, any real estate of which 
I may die seized, and to execute any needful deed or deeds in that re- 
gard; to pay all taxes and insurance thereon, and to maintain the 
same in proper repair; and to invest or re-invest the proceeds in other 
real property, or in such securities as he, in his judgment, may ap- 
prove, or which to him may seem advisable; and, as to the personal 
property, to invest and re-invest the proceeds thereof in such securities 
as he, in his judgment, may deem advisable, or which he may ap- 
prove.’’ 

Paragraph second of the codicil directs that the residue of the 
estate of deceased be placed in trust ‘‘to pay ... the net rents, in- 
come and profits thereof’? to income beneficiaries named. Testatrix 
provides for disposal of the remainder by saying, ‘‘I give and devise 
and bequeath my said real and personal property to the issue of my 
said granddaughter . . . in equal shares.’’ 

The question first presented is whether the reference to ‘‘net 
rents, income and profits’? operates to give to the beneficiaries of in- 
come the gains, if any, realized upon the sale or liquidation of principal 
assets. The court holds that the phrase means nothing more than if 
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the only word used was the word ‘‘income.’’ Linsly v. Bogart, 87 
Hun, 137, 33 N. Y. 8. 975, affirmed 152 N. Y. 646, 46 N. E. 1148; 
Matter of Proctor, 85 Hun, 572, 33 N. Y. 8S. 196; Matter of Eger’s 
Estate, 139 Mise. 59, 247 N. Y. S. 527. Hence the beneficiaries of in- 
come have no right in capital profits. 

The next question is whether the powers granted to the individual 
originally named as executor and trustee are continued in the hands 
of the substituted trustee. The court holds that here the situation was 
one in which the grant was personal and that testatrix did not en- 
visage the naming of a substitute trustee nor intend that the personal 
discretion granted to the individual named by her should be exercised 
by someone of whom she may never have heard. Accordingly the 
substituted trustee is limited in respect to reinvestments to such as are 
legal for trustees under the law of the state of New York. 

Submit, on notice, decree construing the will and settling account 
accordingly. 


VALIDITY OF TRUST AGREEMENT 





Shannon v. Irving Trust Company, New York Court of Appeals, 9 
N. E. Rep. (2d) 792 





A resident of New Jersey entered into a living trust agreement 
with a trust company located in New York and turned over to 
the trust company various securities making up the corpus of the 
trust estate. The agreement provided that it should be construed 
in conformity with the laws of New Jersey. It was held that the 
validity of the agreement should be determined under the New 
Jersey law and that, even though the agreement was invalid under 
the New York law, it would be sustained as valid under the New 
Jersey law unless contrary to the public policy of New York. 


The agreement in this case set up a trust in favor of the trus- 
tor’s wife and son. The trust instrument provided that, upon the 
death of the wife, a monthly income should be paid to the son in 
gradually increasing amounts until he should arrive at the age of 
35 years. It also provided that any excess over the amounts di- 
rected to be paid to the son should accumulate and become part 
of the trust estate. It was further provided that the son, upon 
reaching the age of 35 years, should thereafter receive the full 
ineome for the balance of his life. This agreement was valid under 
the laws of New Jersey, but was invalid under Section 16 of the 
New York Personal Property Law, which provides that an accumu- 
lation of income for the benefit of minors is valid only when it is 
‘‘to terminate at or before the expiration of their minority.’’ In 
this action, the son contended that the trust agreement should be 
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construed in accordance with the New York law and that, being 
invalid under such law, the accumulated interest then being held 
by the trustee should be paid over to him. As stated above, the 
court held that the agreement should be construed under the New 
Jersey law and that it was valid under that law. 


Submission of controversy between John Shannon, plaintiff, and 
the Irving Trust Company, as trustee under a certain indenture of 
trust dated December 12, 1929 and others, on an agreed statement of 
facts. Appeal by permission of the Appellate Division from judg- 
ment of the Appellate Division (246 App. Div. 280, 285 N. Y. S. 4738) 
in favor of defendants. . 

Affirmed. 

G. Gilbert Palmer, of New York City, for appellant. 

Herbert P. Carter and Howard Carter, both of New York City, for 
respondents Irving Trust Co. and Joseph G. Shannon. 

Francis J. Rogers and Mark W. Maclay, both of New York City, 
for respondent Hill School. 

Richard S. Emmet and John L. Merrill, Jr., both of New York 
City, for Bank of New York & Trust Co., amicus curiae. 

Thomas A. Ryan and William Parsons, both of New York City, 
amici curiae, for Tweed, Hope & Webb. 


RIPPEY, J.—On December 13, 1929, a trust indenture was duly 
executed in the city of New York between Joseph G. Shannon, who 
was then a resident of Jersey City and domiciled within the State of 
New Jersey, and the Irving Trust Company, a corporation organized 
and existing under the laws of the State of New York with its prin- 
cipal office at 233 Broadway, New York City, as trustee, whereby an 
irrevocable trust was created for the benefit, among others, of Goewey 
F. Shannon, wife of the settlor, and plaintiff herein, John Shannon, 
the son of the settlor, both of which beneficiaries were then residents 
of and domiciled within the State of New Jersey. At the same time, 
the settlor delivered to the trustee various stocks, funds, securities, 
and properties set forth in a schedule annexed to the instrument. 
Thereupon the trustee entered upon the administration of the trust 
at its office in the city of New York and has continued to administer 
it to the time of the commencement of this action. The trust created 
for the wife consisted of fixed items of income with the provision that 
all income in excess of the amount named should accumulate and be- 
come part of the principal of the trust. Up to December 26, 1933, 
when Goewey.F. Shannon died, she continued to be a resident of and 
domiciled within the State of New Jersey, and her sole heirs at law 
and next of kin, both under the laws of New Jersey and of New York, 
were her husband and son aforesaid. The trust instrument provided 
that upon her death the trustee should thereafter pay to the son, John 
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Shannon, monthly, an aggregate annual income of $3,000 until the 
son should arrive at twenty-five years of age; that thereafter the in- 
come to the son, payable in monthly installments, should aggregate 
$5,000 per year until the son arrived at the age of thirty-five years; 
that thereafter the income to the son should be increased to $10,000 
per year until he should arrive at the age of thirty-five years, after 
which time he should receive the full income from the trust estate for 
the balance of: his life. All income in excess of the amounts thus pay- 
able to the son was directed to become a part of the trust estate. The 
trust instrument provided that, at the death of the son, the principal 
and accumulated income should pass to the issue of the son, or, if the 
son should die without issue surviving, to the Hill School of Potts- 
town, Pa. At the time the trust was created, the plaintiff was a resi- 
dent of and domiciled within the State of New Jersey and his domi- 
eile has continued in that state to the time of the commencement of 
the action. There accumulated in the hands of the trustee income in 
excess of the amount paid to the wife according to the terms of the 
trust in the sum of $6,370.16, and the sum of $10,608.72 in excess of 
the income paid to the son since the death of the wife. Other provi- 
sions of the trust instrument are not material, except the last clause, 
which reads as follows: ‘‘The Trustee shall receive for its services, its 
necessary expenses and the commissions allowed testamentary trustees 
by the laws of the State of New York instead of the laws of the State 
of New Jersey, but otherwise the laws of the State of New Jersey shall 
govern this trust indenture and any construction to be placed there- 
upon or interpretation thereof.’’ 


Upon submission to the Appellate Division in the First Department 
pursuant to sections 546-548 of the Civil Practice Act, the plaintiff 
contended that the validity of the trust is to be determined by the laws 
of the State of New York and, inasmuch as the provisions for accumu- 
lations of income are void under section 16 of the Personal Property 
Law (Consol. Laws, ec. 41) of the State of New York (Laws 1909, e. 
45), the accumulations should be paid over to him as the person pre- 
sumptively entitled to the next eventual estate (St. John v. Andrews 
Institute for Girls, 191 N. Y. 254, 83 N. E. 981, 14 Ann. Cas. 708), 
while the defendants assert that the validity of the trust provisions 
is to be determined by the laws of the State of New Jersey, where the 
aecumulations are valid (Townsend v. Allen, 59 Hun, 622, 13 N. Y. S. 
73, affirmed 126 N. Y. 646, 27 N. E. 853). The Appellate Division 
found that the trust was valid and certified to this court that a ques- 
tion of law was involved which ought to be here reviewed. 

Much confusion has existed concerning the law that controls the 
validity and administration of inter vivos trusts of intangible personal 
property where the domicile of the settlor is in one state and the situs 
and place of administration is in another. No variable rule can be 
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formulated for all cases involving varying facts. The domicile of the 
settlor is no longer the absolute and controlling consideration. Hutchi- 
son v. Ross, 262 N. Y. 381, 187 N. E. 65; Matter of Brown’s Estate, 
274 N. Y. 10, 8 N. E. (2d) 42. Where the domicile of the owner of 
the res and the actual and business situs of the tr ust do not coincide, 
the law applicable to the interpretation, construction, and validity of 
the trust and the legal obligations arising out of it and to taxation 
depend upon facts involved in and circumstances surrounding the par- 
ticular case. In such a situation, the express or clearly implied intent 
of the settlor may control. Thus, where the actual and business situs 
of the trust, intent of the settlor that his domiciliary law shall not 
be applied to test its validity and administration, and domicile of the 
trustee coincide, the law of the place of location and administration 
of the trust controls, regardless of the place of: execution of the trust 
instrument. Hutchison v. Ross, supa. 

In the case at bar the execution of the trust instrument, the loca- 
tion of the res, the domicile of the trustee, and the place of administra- 
tion of the trust are in the city of New York. The intent of the settlor 
that in all matters affecting the trust except remuneration of the trus- 
tee his domiciliary law shall govern is expressly stated in the body of 
the trust instrument. The intent is manifest; no uncertainty exists. 
The instrument should be construed and a determination of its validity 
made according to the law chosen by the settlor unless so to do is con- 
trary to the public policy of this state. 

It is unnecessary to enter into any extensive consideration of what 
is meant by the term ‘‘public policy’’ of the state. Its limitations and 
extent under varying conditions in connection with enforcement here 
of foreign law have been fully considered by this court. Cross v. United 
States Trust Co. of New York, 131 N. Y. 330, 30 N. E. 125, 15 L. R. A. 
606, 27 Am. St. Rep. 597; Loucks v. Standard Oil Co. of New York, 
224 N. Y. 99, 120 N. E. 198; Mertz v. Mertz, 271 N. Y. 466, 3 N. E. 
(2d) 597; Hutchison v. Ross, supra, and antecedent decisions therein 
cited. It has been held that a state can have no public policy except 
when it is to be found in its Constitution, statutes, or judicial records. 
If our public policy is clearly defined in our Constitution or statutes, 
it must invariably control judicial decision. If not found in the Con- 
stitution or statutes of the state, it may be established by judicial 
decision. If guidance is still lacking, to enforce the laws of a sister 
state is not contrary to our public policy unless to do so would be 
manifestly injurious to the publie interest or shocking to our morals 
or contrary to fundamental principles of justice or ‘‘deep rooted tradi- 
tions of the common weal.’’ Hollis v. Drew Theological Seminary, 95 
N. Y. 166. 

It is stipulated in this case that accumulation of income and addi- 
tion thereof to the corpus of a trust are valid under the laws of the 
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State of New Jersey. In McGill v. Trust Co. of New Jersey, 94 N. J. 
Eq. 657, 664, 121 A. 760, 764, it is said: ‘‘The rule against perpetuities 
is in force in this state as a part of the common law. [Citing cases. ] 
That rule requires that all future interests, legal or equitable, in realty 
(except dower and curtesy and rights of entry for conditions broken) 
or personalty, which are contingent and indestructible, must be such 
as necessarily to vest, if at all, within the term measured by the life 
or lives of a person or persons in being at the time of the creation of 
the interest and twenty-one years thereafter, otherwise they are invalid 
and void.’’ Under that rule, the trust as to the corpus of the estate 
is valid. All accumulations of income in excess of the amounts spe- 
cifically directed to be paid to plaintiff and his mother become a part 
of and pass with the corpus and are in aid of the ultimate gift. In- 
asmuch as the ultimate gift of the corpus is valid as vesting within 
the period of a life or lives in being at the date of the creation of the 
trust and twenty-one years, the provision for the accumulations of ex- 
cess income is not void. Van Riper v. Hilton, 78 N. J. Eq. 371, 78 A. 
1055. 

Consideration of the New Jersey law and our own relating to per- 
petuities and accumulations of income will indicate that our policy in 
that connection is substantially the same as that of New Jersey. This 
fact has been made clear when our law and that of other sister states 
have been involved. In Cross v. United States Trust Co. of New York, 
supra, one Phoebe Jane Cross, whose residence and domicile were in 
the State of Rhode Island, died in New York City leaving a will 
executed in the State of New York and dated May 29, 1877, in which 
she created a trust of personal property for the benefit of her husband 
and each of her four children, with the United States Trust Company, 
a New York corporation, as trustee. The trust was invalid under the 
laws of New York at the domicile of the beneficiaries and trustees where 
it was to be administered, as ‘‘within the statutory prohibition against 
the suspension of the absolute ownership and power of disposition of 
personal property’’ (131 N. Y. 330, at page 337, 30 N. E. 125, 126, 
15 L. R. A. 606, 27 Am. St. Rep. 597), but valid under the laws of the 
settlor’s domicile when the will was made. Rhode Island had a statute 
in respect to perpetuities. In that case the court said: ‘‘The only 
material difference in the law of the two states on this subject is that 
in each a different rule is adopted for measuring the period within 
which absolute ownership may lawfully be suspended.’’ 131 N. Y. 
330, at page 342, 30 N. E. 125, 127, 15 L. R. A. 606, 27 Am. St. Rep. 
597. ‘‘It does not follow that a trust created by the laws of another 
state is contrary to our public policy with respect to accumulations 
and the suspension of the absolute ownership, simply because the law 
of that state differs in some respects from ours. It may be assumed 
that all our sister states have enacted laws on this subject having the 
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same general purpose in view as our own. Some of them permit a 
longer and others provide for a shorter period of suspension, but the 
policy of all is the same.’’ 131 N. Y. 330, at pages 341, 342, 30 N. E. 
125, 127, 15 L. R. A. 606, 27 Am. St. Rep. 597. To like effect are the 
decisions in Chamberlain v. Chamberlain, 43 N. Y. 424, and Dammert 
v. Osborn, 140 N. Y. 30, 35 N. E. 407; and see Hollis v. Drew Theologi- 
cal Seminary, supra. There can be no valid distinction raised between 
testamentary trusts and trusts inter vivos so far as questions of public 
policy are concerned. The general policy of New Jersey and New York 
to put some limitation on the absolute suspension of the power of 
alienation of property and the accumulation of income from trusts is 
the same. Difference arises only as to the ending of the period during 
which such power to suspend alienation and to provide for accumula- 
tion of income may be permitted. 

Under the facts existing in the case at bar, after applying the tests 
above indicated, we find nothing in our public policy which forbids 
extending comity and applying the New Jersey law so as to carry out 
the wish of the settlor and sustain the trust. The positive direction 
contained in the trust instrument that the validity of the trust should 
be determined by the law of the settlor’s domicile must prevail. Our 
decision here does not extend, however, beyond instances where conflict 
arises between the domiciliary law of the settlor and the law of the 
situs of the trust where the construction and validity of trusts inter 
vivos are involved. 

The judgment should be affirmed, with costs. 


SMALL LOANS ACT CONSTITUTIONAL 





Cash Service Company v. Ward, Supreme Court of Appeals of West 
Virginia, 192 S. E. Rep. 344 





The West Virginia Small Loans Act is constitutional and any 
plan by which a lender receives more than the amount of interest 
permitted by the act is void. 


The Small Loans Act of West Virginia provides that persons or 
corporations, making loans not exceeding $300 and licensed by the 
banking commissioner, may charge interest not to exceed 24 per 
cent. per month, except that 34 per cent. may be charged on the 
first $150. The plaintiff company brought this action to enjoin the 
banking commissioner from enforcing the provisions of the Small 
Loans Act against it. The plaintiff company was engaged in the 
business of making loans under the following plan: It took assign- 








; NOTE — For similar decisions see Banking Law. Journal Digest (Fourth 
Bdition) §1469. 
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ments of earned wages, not exceeding $50 and payable in not more 
than two weeks; it gave the borrower a check for 90 per cent. of the 
wages assigned and a merchandise coupon for 10 per cent. of the 
amount; it supplied the borrower with a list of merchants who would 
honor the merchandise coupon provided the entire amount of the 
check was spent for merchandise. This resulted in a profit to the 
plaintiff of more than 11 per cent. for the few days during which 
the loans were outstanding. It was held that the plan was usurious 
whether the borrower took 100 per cent. in merchandise or discarded 
the merchandise coupon and cashed the check and that it was 
violative of the Small Loans Act. 


Suit by the Cash Service Company against George Ward, banking 
commissioner, and others. Decree for defendants, and plaintiff appeals. 

Affirmed. 

Strother & McDonald of Clarksburg, for appellant. 

Clarence W. Meadows, Atty. Gen., Ira J. Partlow, Asst. Atty. Gen., 
and Walter L. Brown, of Huntington, for appellees. 


HATCHER, J.—This appeal involves application of chapter 13, 
Acts Regular Session 1933, commonly known as the Small Loan Act. 

Plaintiff, Cash Service Company, a corporation, engages in the 
special business of acquiring assignments of earned wages, not exceed- 
ing $50, upon the following plan: It gives the wage earner a check for 
90 per cent. of the assignment, with a merchandise coupon attached 
for 10 per cent. of the assignment. Plaintiff then recommends to the 
wage earner a list of merchants, each of whom has contracted with 
plaintiff to accept the coupon in exchange for merchandise at regular 
prices, provided the entire check is expended with the merchant. This 
recommendation constitutes plaintiff’s consideration to the merchant, 
for honoring the coupon. If the wage earner follows the recommenda- 
tion, he obtains the full value of his wages in merchandise, but in 
nothing but merchandise; if he discards the recommendation and cashes 
his check in whole or part, he forfeits the merchandise coupon. In 
either event, plaintiff receives a profit of 11 1/9 per cent. for the few 
days it is out the advance made the wage earner. Plaintiff has no state 
license. Plaintiff charges that defendant George Ward, banking com- 
missioner, and defendant J. P. Clifford, prosecuting attorney of Har- 
rison County, have instigated criminal prosecutions against it for doing 
a small loan business without a license and in violation of the act, and 
seeks to have the prosecutions enjoined. From a final adverse ruling 
of the circuit court, plaintiff secured the appeal. 

The Small Loan Act contains the following restrictions: ‘‘Section 1. 


No ... corporation shall engage in the business of making loans of 
money, eredit ... in the amount or of the value of three hundred 


dollars or less and charge, contract for, or receive on any such loan a 
greater rate of interest, discount, or consideration therefor than six 
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per cent. per annum except as authorized by this act and without first 
obtaining a license from the commissioner of banking.’’ Section 18: 


‘“‘No ... corporation, except as authorized by this act, shall... 
charge, contract for, or receive any interest, discount, or consideration 
greater than six per cent. per annum upon the loan ... of money... 


or upon the loan, use, or sale of credit of the amount or value of three 
hundred dollars or less.’’ 

Plaintiff contends that these restrictions would impair its contracts 
with merchants as well as its right of contracting with wage earners, 
and is therefore unconstitutional. The constitutional prohibition 
against impairing the obligation of contracts (Const. U. 8S. art. 1, § 
10) applies only to contracts lawfully made and not to usurious con- 
tracts which, by oppressing the necessitous, opposite public policy. 
‘*The contract clause of the Constitution of the United States ‘does not 
give validity to contracts which are properly prohibited by statute.’ ’’ 
Griffith v. Connecticut, 218 U. S. 563, 31 S. Ct. 132, 134, 54 L. Ed. 
1151. From the time of Moses to the present, there has been almost 
continuous recognition among the more advanced nations of the power 
in government to prohibit usurious charges on loans. Dunham v. 
Gould, 16 Johns. (N. Y.) 367, 376 et seq., 8 Am. Dee. 323. It is too 
late now to question the exercise of that power. State v. Sherman, 18 
Wyo. 169, 105 P. 299, 301, 27 L. R. A. (N. 8.) 898, Aim. Cas. 1912C, 
819; State v. Griffith, 83 Conn. 1, 74 A. 1068, 1069; Otis v. Parker, 
187 U. S. 606, 609, 23 S. Ct. 168, 47 L. Ed. 323. The West Virginia 
Small Loan Act follows, with minor changes, the Uniform Small Loan 
Law drafted by the Russel Sage Foundation after thorough study and 
investigation of the small loan business. With slight variations, that 
draft has been enacted in many states; and a number of other states 
have passed statutes based upon ‘‘the same theory as to supervision, 
rates, regulation and necessary powers’’ as the draft. Ryan, Usury, 
222. So far as we are apprised, in every instance where such laws have 
had appellate review they have been upheld. See, particularly, Sweat 
v. Commonwealth, 152 Va. 1041, 148 8S. E. 774; Palmore v. Baltimore 
R. Co., 156 Md. 4, 142 A. 495; Alabama Brokerage Co. v. Boston, 18 
Ala. App. 495, 93 So. 289; Mutual Loan Co. v. Martell, 200 Mass. 482, 
86 N. E. 916, 43 L. R. A. (N. 8.) 746, 128 Am. St. Rep. 446; Id., 222 
U. S. 225, 32S. Ct. 74, 56 L. Ed. 175, Ann. Cas. 1913B. 529; People v. 
Stokes, 281 Ill. 159, 118 N. E. 87; Warner v. People, 71 Colo. 559, 208 
P. 459; Badger v. State, 154 Ga. 443, 114 S. E. 635; Levin v. Morris 
Plan Corporation, 174 A. 237, 12 N. J. Mise. 666; Dunn v. State, 122 
Ohio St. 431, 172 N. E. 148; Commonwealth v. Puder, 261 Pa. 129, 
104 A. 505. 

Plaintiff contends that it is not loaning money to the wage earner, 
but is purchasing outright the assignment of his wages, and cites the 
usual definition of assignment, ete. Unfortunately for this contention, 
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a loan, for the purposes of the act, is defined by the act itself, section 
16, as the payment of money or credit, in consideration of the assign- 
ment of wages. 

Plaintiff further contends that in any event the loan contemplated 
by the act is one wherein the lender makes his profit off the wage 
earner; and that the act does not apply to its business because the 
check and merchandise coupon given the wage earner together equal 
in value the wages assigned, and its profit is paid by the merchant. 
In considering this contention, we must bear in mind that the act is 
remedial and ‘‘should be liberally construed so ‘as to suppress the 
mischief and advance the remedy.’ ’’ Central Missouri Trust Co. v. 
Smith, 213 Mo. App. 106, 247 S. W. 241, 248. Accord: Gibbs-Hargrave 
Shoe Co. v. Peek, 212 Ala. 633, 103 So. 672; Eaker v. Bryant, 24 Cal. 
App. 87, 140 P. 310; In re Pittock, 19 Fed. Cas. p. 745, No. 11,189. 
The obvious legislative purpose in regulating the assignment of wages 
is to enable wage earners, without paying excessive interest, to obtain 
cash needed in advance of pay day. Hence, section 17 of the act re- 
quires that the amount of the loan be ‘‘paid to the borrower simul- 
taneously with its execution.’’ Nominally, plaintiff pays the wage 
earner pro tanto a check. Yet, to obtain the value of his merchandise 
coupon and cause the merchant to pay therefor in accordance with 
plaintiff’s plan, he must spend the entire check for merchandise. If 
he does so, the check and coupon become in effect merely an order for 
the merchandise, and under a remedial construction of the act, do not 
constitute the simultaneous payment required of the lender. If to 
procure immediate money, the wage earner cashes his check, plaintiff 
profits directly off him, and not the merchant—an alternative also 
unlawful. Thus in practice the illegality of plaintiff’s business is 
patent. Under the act, the identity of the one who pays usury to the 
lender is not material. Following the interdiction above copied from 
section 18, it prescribes: ‘‘The foregoing prohibition shall apply to 
any ... corporation ... which, by any device, subterfuge, or pre- 
tense whatsoever shall . . . receive greater interest, consideration, or 
charges than is authorized by this act for any such loan.’’ Thus the 
one fact only required by the act to corrupt a statutory loan is the 
receipt by the lender of excessive charges. Where this occurs, as was 
said by Lord Mansfield in 1774, ‘‘the wit of man cannot find a shift 
to take it out of the statute.’’ Floyer v. Edwards, 1 Cowp. 112, 114, 
115. Accord: Brakeley v. Tuttle, 3 W. Va. 86, 101; Crim v. Post, 41 
W. Va. 397, 23 S. E. 618; Bank v. Kirby, 100 Va. 498, 42 S. E. 303; 
Clarke v. Sheehan, 47 N. Y. 188, 195; Pope v. Marshall, 78 Ga. 635, 
4 S. E. 116; Carozza v. Finance Co., 149 Md. 223, 131 A. 332, 43 
A. L. R. 1, 11. Consequently, a usurious transaction is not validated 
through an arrangement, purposely planned as that of plaintiff, to 
have a third person pay the usury. Levy v. Gadsby, 3 Cranch, 180, 
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2 L. Ed. 404; Hamilton v. Brennan, 90 Hun, 340, 35 N. Y. S. 805; 
Spalding v. Bank, 12 Ohio, 544; Tucker v. Fouts, 73 Fla. 1215, 76 So. 
130, L. R. A. 1917F, 916; 66 C. J., subject Usury, § 165; Williston, 
Contracts, § 1693. ‘‘If the thing forbidden by law is done, the law: 
is violated, and it is wholly unimportant by what particular method. 
the violation is effected.’’ Borcherling’s Ex’r v. Trefz, 40 N. J. Eq.. 
502, 503, 507, 2 A. 369, 372. 
The decree is affirmed. 


KENNA, President (concurring).—I entertain no doubt that the: 
terms of our so-called Small Loan Act (Laws 1933, c. 13) are suff- 
ciently broad to cover the business being conducted by the plaintiff, 
and neither do I doubt that there is nothing inherently unconstitu- 
tional in the act. The majority opinion satisfies me fully upon these: 
points. But there is a further contention advanced by the plaintiff ‘ 
which I do not believe the majority opinion adequately covers. That 
contention is that the Small Loan Act cannot constitutionally be ap- 
plied to the business of the plaintiff, even though it may be a consti- 
tutional act, because, prior to the adoption of the Small Loan Act, 
plaintiff had entered into contracts with certain Clarksburg merchants ‘ 
which required it to engage in the very kind of business that it was 
then, and still is, conducting, and to apply the terms of the Small 
Loan Act to the business conducted by the plaintiff so that it can-be 
criminally prosecuted for conducting that business would impair the‘ 
obligation of plaintiff’s contracts with the Clarksburg merchants. It- 
will be observed that this is a question separate and apart from the: 
constitutionality of the Small Loan Act itself. The plaintiff contends 
that it made contracts with certain Clarksburg merchants by which 
it bound itself to engage in the business of purchasing assignments of 
earned wages payable in not more than two weeks in amounts not to 
exceed $50, and in exchange for such assignments to issue its check — 
to the wage earner for 90 per cent. of the amount of the wages as- 
signed, and to attach to that check a separate coupon redeemable by 
the contract merchants and calling for the remaining 10 per cent. of 
the amount of the wage assignment in merchandise. These contracts, 
according to the plaintiff’s contention, required it to direct the wage 
earner to go to the establishment of one of the merchants with whom 
plaintiff had a contract and to there purchase the aggregate of the 
check and merchandise coupon in merchandise, thus giving to the wage 
earner the full amount of his wage assignment in merchandise. The 
plaintiff contends that in exchange for the cash business that this 
scheme meant to the Clarksburg merchants, these merchants contracted 
that they would make no charge against the plaintiff nor the wage 
earner for the amount of the merchandise coupon they honored, but 
would simply cash the plaintiff’s check amounting to 90 per cent. of 
the price of the merchandise furnished. 
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The contention of the plaintiff is that these contracts, which were 
entered into prior to the passage of the Small Loan Act, were at that 
time strictly legal, that they did not violate the general statute against 
usury and that to apply now the provisions of the Small Loan Act to 
prevent their being carried out constitutes an impairment of the ob- 
ligation of those contracts. Its contention is that it received nothing 
from the wage earner, that the wage earner received 100 per cent. of 
the amount of his wage assignment in goods from the merchant, and 
that the only compensation to the plaintiff was received by it from 
the merchant by reason of the fact that the plaintiff was called upon 
to redeem only the check it had given to the wage earner for 90 per 
cent. of the amount of the assignment, the additional 10 per cent. mer- 
chandise coupon being honored by the merchant but not redeemed by 
the plaintiff. 

It will be seen that the contention of plaintiff under the contract 
clause of the Federal Constitution (art. 1, § 10) is not answered by 
saying that its business comes within the terms of the Small Loan Act. 
That contention depends upon the legality or illegality of the business 
of the plaintiff prior to the passage of the Small Loan Act and, of 
course, is independent of its terms. If what the plaintiff was required 
to do under its contracts with the Clarksburg merchants amounted 
to the taking of usury within the then existing statute, its contracts 
with the Clarksburg merchants were illegal and could not be the 
subject of impairment under the contract clause of the Federal Con- 
stitution. ... 


ACTION ON TRADE ACCEPTANCES 





Marsol Credit Company, Inc., v. West Coast Grocery Company, Su- 
preme Court of Washington, 70 Pac. Rep. (2d) 1046 





A corporation transferred trade acceptances, in which it was 
named as payee, to the plaintiff credit company. All of the credit 
company’s stock was owned by a mortgage company which, in turn, 
was controlled by the payee corporation. It was held that the credit 
company could not successfully claim to be a holder in due course 
as against the drawer’s defense that the trade acceptances were 

_ fraudulently obtained by the payee. 


Upon the payee’s showing that the trade acceptances were ob- 

_ tained by fraud, it became necessary for the holder company to 
establish by satisfactory proof that it was a holder in due course, 
that is, that it took the trade acceptances for value before maturity 
and without notice of any infirmity in the instruments. In this 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §569. 
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case the corporation to which the trade acceptances were trans- 
ferred was so closely tied up with the payee corporation by stock 
ownership and by the fact that the same individuals were inter- 
ested in and in control of both corporations that the holder cor- 
poration would have to be charged with the payee’s knowledge of 
the fraud. 


Action by the Marsol Credit Company, Inc., against the West Coast 
Grocery Company. Judgment for the plaintiff, and the defendant 
appeals. 

Reversed and remanded, with direction. . 

Wayne W. Keyes and Hayden, Metzger & Blair, all of Tacoma, 
for appellant. . 

Charles Rickabaugh, of Tacoma (Louis H. Solomon, of New York 
City, of counsel), for respondent. 


MILLARD, J.—On December 13, 1933, the West Coast Grocery 
Company of Tacoma entered into a contract with the Duralith Cor- 
poration for the purchase of twenty-five tons of a product known as 
‘‘Duralith.’’ In connection with the purchase, the grocery company 
gave to the Duralith Corporation three trade acceptances, payable 60, 
90, and 120 days after date. 

The first trade acceptance was paid before maturing. Payment 
on a check issued for the payment of the second trade acceptance was 
stopped, as the grocery company concluded it had been defrauded. 
The trade acceptances were transferred by the Duralith Corporation 
to the Marsol Credit Company, a foreign coporation, and the latter 
company instituted an action upon the last trade acceptance, alleging 
that it was a bona fide purchaser of that trade acceptance. 

The defendant answered, alleging that the contract between the 
Duralith Corporation and itself was procured by fraud and that the 
Marsol Credit Company, to which it was alleged that the trade accept- 
ances were transferred, was not a bona fide purchaser. 

The cause was tried to the court, which found that the contract 
between the Duralith Corporation and the defendant was procured by 
fraudulent representations on the part of the agent of the Duralith 
Corporation. The court further found that the ‘‘trade acceptances 
were purchased by the plaintiff in the regular course of its business, 
before maturity and for value, and without any notice of fraud in 
the transaction between the Duralith Corporation and defendant and 
without notice of any infirmity in the commercial paper purchased.’’ 
From judgment in favor of the plaintiff, the defendant has appealed. 

The only question presented by this appeal, in view of the finding 
that the contract between the Duralith Corporation and the appellant 
was procured by fraud, is whether the respondent was a bona fide 
holder for value of the trade acceptance in question. 
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Proof by the plaintiff that he is the holder of a negotiable instru- 
ment raises a presumption that such plaintiff is a bona fide holder. 
When, however, the defendant proves fraud between the original parties 
to the instrument, the burden is on the plaintiff to prove that he is 
a bona fide holder. 


‘‘[Every] holder is deemed prima facie to be a holder in due course; 
but when it is shown that the title of any person who has negotiated 
the instrument was defective, the burden is on the holder to prove 
that he or some person under whom he claims acquired the title as 
holder in due course.’’ Section 3450, Rem. Rev. Stat. 


Under the Uniform Negotiable Instruments Act, the title of a per- 
son acquiring an instrument by fraud is defective. 


‘*‘The title of a person who negotiates an instrument is defective 
within the meaning of this act when he obtains the instrument, or any 
signature thereto, by fraud, duress, or force and fear, or other unlaw- 
ful means, or for an illegal consideration, or when he negotiates it in 
breach of faith, or under such circumstances as amount to a fraud.’’ 
Section 3446, Rem. Rev. Stat. 


We have consistently held that proof of fraud between the original 
parties imposes upon the plaintiff the onus of proving good faith. 
Keene v. Behan, 40 Wash. 505, 82 P. 884; Gottstein v. Simmons, 59 
Wash. 178, 109 P. 596; Citizens’ Savings Bank v. C. T. Houtchens, 64 
Wash. 275, 116 P. 866. Spokane Security Finance Company v. DeLano, 
168 Wash. 546, 12 P. (2d) 924, 925. 

In the opinion of the last case cited we said: ‘‘ After the introduc- 
tion of testimony by appellant [defendant] to the effect that the payee 
of the note obtained it by fraud, respondent corporation could no 
longer rest upon the ordinary presumption that the transferee of a 
promissory note has acquired it in good faith, without notice of any 
infirmity or defect, but was required to show affirmatively its good 
faith.’’ 

If at the time the trade acceptance was negotiated to respondent it 
had notice of any infirmity in the instrument, or defect in the title 
of the person negotiating the instrument, the respondent is not a holder 
in due course. 


‘*A holder in due course is a holder who has taken the instrument 
under the following conditions:—. . 

‘*4. That at the time it was negotiated to him he had no notice of 
any infirmity in the instrument or defect in the title of the person 
negotiating it.’’ Section 3443, Rem. Rev. Stat. 


The statutory provision as to what constitutes notice reads as fol- 
lows: ‘‘To constitute notice of an infirmity in the instrument or defect 
in the title of the person negotiating the same, the person to whom it 












' 
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is negotiated must have had actual knowledge of the infirmity or de- 
fect, or knowledge of such facts that his action in taking the instru- 
ment amounted to bad faith.’’ Section 3447, Rem. Rev. Stat. 


After infirmity in the procurement of a negotiable instrument once 
appears, its possession is not enough to support a recovery thereon. 
In such a case the possessor must affirmatively show his freedom from 
any taint of bad faith. 


‘*In general, it may be noted that the possession of a negotiable 
instrument is not enough to support a recovery thereon, after infirm- 
ity in its procurement once appears, for in such case the possessor must 
trace title through fraudulent practices and unclean hands. Hence, 
his freedom from any taint of bad faith must affirmatively appear. 
Bad faith in a transaction of this kind is based upon a variety of cir- 
cumstances, some of them slight in character and others of greater 
significance. The words, ‘in due course,’ as used in the Negotiable 
Instruments Act, imply in the holder his own good faith in the acquisi- 
tion of the instrument, as well as his want of notice of any infirmity 
which would, by reason of such notice, constitute evidence of bad 
faith. Everyone must conduct himself honestly in respect to ante- 
cedent parties, when he takes negotiable paper, in order to acquire 
title which will shield him against prior equities. While he is not 
obliged to make inquiries, he must not wilfully shut his eyes to the 
means of knowledge which he knows are at hand, for the reason that 
such conduct, whether equivalent to notice or not, would be plenary 
evidence of bad faith.’’ 72 A. L. R. 62. 


See, also, Goodman v. Simonds, 20 How. 3438, 15 L. Ed. 934; and 
3 R. C. L., page 1075. 

Applying the foregoing principles to the facts, which are summar- 
ized as follows and disclose the lack of good faith in the claimed pur- 
chase of the trade acceptance, it is clear that the trial court erred 
in not entering a judgment dismissing the action: 

The respondent credit company, which we will refer to as the credit 
company, was organized in 1933 at the instance and suggestion of the 
president of the Duralith Corporation. All of the capital stock of 
the credit company was owned by the Marsol Mortgage Company. The 
credit company was in fact a mere instrumentality or conduit of the 
Marsol Mortgage Company. Fifty-one per cent. of the stock of the 
mortgage company was owned by the Katz family. The Marsol Credit 
Company and the Marsol Mortgage Company are both Katz family 
corporations. The dominant factor in both corporations was Jerome 
F. Katz. The Marsol Credit Company was incorporated by S. F. and 
Jerome F. Katz. The incorporators were Lily Lotenberg, Alexander 
S. Levine, and I. Edwin Katz. Lily Lotenberg was a stenographer 
employed by Jerome F. Katz. Levine was an attorney working for 
Jerome F. Katz. All of their rooms connected with the Marsol Mort- 
gage Company. Jerome F. Katz, Dr. Katz, and I. Edwin Katz are 
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cousins. The last-named Katz testified that the affairs of the Marsol 
Mortgage Company prior to the organization of the Marsol Credit 
Company were conducted by Jerome F. Katz. The credit company 
came into being as the result of conversations between the president of 
the Duralith Corporation and Jerome F. Katz. It handled practically 
nothing but Duralith paper. Its president testified that the total 
amount of trade acceptances discounted by the credit company was 
approximately $100,000, and this was made up entirely of Duralith 
paper, with the exception of an amount of less than $5,000. He fur- 
ther testified that the credit company discontinued handling trade ac- 
ceptances in January of 1934 when the Federal Trade Commission 
issued a formal complaint respecting its practices. 

Before any paper was discounted by the credit company, it was first 
submitted to Jerome F. Katz. The so-called contract covering the dis- 
count rates was negotiated by Jerome F. Katz, who was employed 
by the Duralith Corporation to represent that company in the matter 
of complaints lodged against it with the Federal Trade Commission 
on which hearing was had in Washington, D. C., in October, 1933. 
Jerome F. Katz was informed of the fraudulent practices of the Dura- 
lith Corporation and knew of its system of making pretended transfers 
of trade acceptances. His examination of the files of the Duralith Cor- 
poration also disclosed to him the fraudulent practices of the Dura- 
lith Corporation. Nine or more accounts covering trade acceptances 
presumably purchased by the credit company went to protest prior to 
the date of the claimed purchase by the credit company of the appel- 
lant’s trade acceptances. 

The Marsol Mortgage Company, of which Jerome Katz was the man- 
aging officer, was the owner of the Duralith Corporation. The respond- 
ent credit company was the alter ego of the Marsol Mortgage Company. 
These two corporations were organized for the purpose of handling the 
trade acceptances taken by the Duralith Corporation as a part of the 
scheme, the Duralith Corporation making the so-called transfers of 
the trade acceptances to third parties with a view of cutting off equities. 
The respondent never required, in fact it never called upon, the Dura- 
lith Corporation to make good any of the paper it claimed to have 
purchased from the Duralith Corporation. 

Not only may it be said that respondent had knowledge of such facts 
that its action in taking the trade acceptances amounted to bad faith, 
but it had actual knowledge of the fraud of the Duralith Corporation 
by which the latter procured the trade acceptances. The lack of good 
faith of respondent in the claimed purchase of the trade acceptances 
is established by ample evidence. 

Inasmuch as the respondent was not an innocent purchaser for 
value of the trade acceptance in question, the judgment is reversed 
and the cause remanded, with direction to dismiss the action. 
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BANK AS HOLDER IN DUE COURSE OF NOTES 





Ragan v. Wardell, United States Court of Appeals for the District of 
Columbia, 91 Fed. Rep. (2d) 253 





The holder of notes, which had been indorsed in blank by the 
payees, gave them to her agent for safekeeping. The agent bor- 
rowed $4,000 from a bank, using the notes as security and telling 
the bank that they belonged to him. It was held that the fact that 
extension slips were attached to the notes, extending the time of 
payment for three years, did not put the bank upon notice or de- 
prive it of the rights of a holder in due course; and it was further 
held that the real owner of the notes, the plaintiff in this action, 
could not recover from the bank’s receiver. 


Suit by Margaret L. Ragan against Justus S. Wardell, receiver of 
District National Bank, a national banking corporation, and another. 
From an adverse decree, plaintiff appeals. 

Affirmed. 

James R. Murphy and Arthur J. Hilland, both of Washington, 
D. C., for appellant. 

Brice Clagett and Charles E. Wainwright, both of Washington, 
D. C., for appellee. 


MARTIN, C. J.—This is an appeal from a decree of the District 
Court of the United States for the District of Columbia in a case 
wherein appellant as plaintiff sued for the proceeds of certain promis- 
sory notes, which were held by the appellee as receiver of the District 
National Bank of Washington, D. C. 

The facts are in substance as follows: On July 30, 1920, John L. 
Warren executed and delivered his six several promissory notes pay- 
able to the order of Monroe Warren and Robert Warren, three of 
which were in the sum of $1,000 each, and three in the sum of $500, 
each, payable three years after date, with interest at 6 per centum per 
annum until paid, secured by deed of trust on certain real estate situ- 
ate in the District of Columbia. Shortly after the making of the notes 
and long prior to their first maturity date, they were indorsed in blank 
by the payees and were transferred for value to Margaret L. Ragan, 
the plaintiff below. 

Prior to the maturity of the notes John L. Warren, the maker of 
the notes died, and the property securing the deed of trust was con- 
veyed to C. Preston Gainor, subject to the trust, by the widow and 
executrix of the deceased. 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §569. 
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On July 30, 1923, the date of the maturity of the notes, an ‘‘ex- 
tension slip’’ extending their date of payment until July 30, 1926, was 
executed by Mr. Gainor, as owner of the property, and by Margaret 
L. Ragan, as holder of the notes; the slip being attached to the six 
original notes and made a part thereof. On July 30, 1926, a similar 
extension slip was signed by Mr. Gainor and Mrs. Ragan, and was at- 
tached to the notes, whereby their date of payment was extended to 
July 30, 1929. On July 30, 1929, the date of the maturity of the notes 
was similarly extended by the foregoing parties until July 30, 1932, 
by means of an extension slip attached to the notes. 


On July 30, 1932, six several extension slips each applying to one 
of the notes were executed by Mr. Gainor and Mrs. Ragan and were 
severally attached to the original notes and became a part of them, 
and extended their time of payment until July 30, 1935. By the terms 
of the last-mentioned slips Mr. Gainor stipulated as follows: ‘‘I hereby 
renew, assume and agree to pay the within note and interest thereon 
at the rate aforesaid, without demand, notice, or protest, and hold my- 
self bound for the payment thereof. The note and deed of trust secur- 
ing same to remain otherwise unimpaired and in full force.’’ 

In consideration of this assumption and guarantee, Mrs. Ragan, 
as holder of the notes, agreed to the extension thereof. 

During this entire period the notes, except for the attached slips, 
continued in form as first written; the name of John L. Warren (since 
deceased( remained thereon as maker; and the names of Monroe War- 
ren and Robert B. Warren as indorsers without qualification or re- 
striction. The name of Mrs. Ragan did not appear upon the notes them- 
selves although it was signed upon the extension slips as ‘‘holder’’ 
of the notes. The name of Mr. Gainor did not appear upon the notes 
themselves, but appeared only upon the slips as the owner of the mort- 
gaged property. 

In October, 1932, which was at a time subsequent to the execution 
and delivery of the last-mentioned several extension slips, and prior 
to the expiration of the due date as extended by them, Mrs. Ragan, 
an elderly widow, caused the notes, together with the extension slips 
attached thereto, to be delivered to William P. Normoyle. Normoyle 
had been Mrs. Ragan’s agent and had made investments for her, and 
she delivered the notes to him for safekeeping ‘‘because she regarded 
him as a responsible person.’’ 


Afterwards, on November 4, 1932, Normoyle, who had long been 
a customer of the District National Bank and who was then indebted 
to the bank in the sum of $2,738.63, borrowed an additional sum of 
$4,000 from the bank. As security for the loan then made to him, and 
also for his pre-existing debt, Normoyle fraudulently delivered to the 
bank the six notes belonging to Mrs. Ragan, totaling $4,500, stating 
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that they were his property, and the bank accepted them as collateral 
for Normoyle’s debt to the bank, including both the new loan and the 
unpaid balance of his former loan. 


This transaction was made without the knowledge or consent of 
Mrs. Ragan, who until the fall of 1935 remained under the impression 
that the notes were in the possession of Normoyle as her agent. 

In 1933 the District National Bank was found to be insolvent, and 
a receiver was appointed for it. Since the appointment of the receiver, 
the notes have been paid in full by Mr. Gainor and the proceeds are 
held by the receiver as substituted collateral in the place of the notes 
above described. . 

The present suit was brought by Mrs. Ragan against the receiver, 
claiming to be the owner of the notes and of the proceeds thereof, and 
alleging that they had been delivered by Normoyle to the bank fraudu- 
lently and without authority, and claiming that she was and continued 
to be the owner thereof, and entitled to the proceeds in the hands of 
the receiver. On the other hand, it is claimed by the receiver that the 
notes bearing the unrestricted indorsement of the original payees had 
become and remained negotiable and payable to bearer, and were trans- 
ferable by delivery, and that the bank received them in due course 
from Normoyle for value, without notice of infirmity, before maturity 
according to the last extension slips attached to them, and accordingly, 
that it was entitled to hold the proceeds thereof. 


Upon the trial of this issue, the district court held: 


‘* Aside from any question whether the notes claimed by Mrs. Ragan 
continued to be negotiable so far as the original parties were con- 
cerned, I think that as between the guarantor and the holder they were 
negotiable by virtue of the extension slips attached to the notes. They 
were in the possession of the agent, Normoyle, by the authority of their 
owner, and as, in my opinion, there was nothing on the face of the 
papers to charge the bank with notice of the lack of authority on the 
part of Normoyle, the bank took them as a bona fide purchaser for 
value and without notice.”’’ 


Thereupon the court dismissed the plaintiff’s bill of complaint and 
the present appeal was taken. 

We are of the opinion that the decision of the district court is cor- 
rect. When the promissory notes in question were presented to the 
bank by Normoyle on November 4, 1932, the body of the notes and the 
indorsements thereon were in the same form as when first delivered 
to Mrs. Ragan. The indorsements in blank by the original payees of 
the notes had the effect of making them negotiable as ‘‘bearer paper.”’ 
The original date of their maturity had long since passed, but they 
bore slips extending the time of payment until July 31, 1935. 


We think that the extensions did not impair or defeat the nego- 
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tiable character of the notes. When thus extended, the notes were 
held by Mrs. Ragan under a blank indorsement, and she continued to 
hold them as notes payable to bearer and transferable by delivery. 
By force of the extension slips, Mr. Gainor was substituted as abso- 
lute guarantor in the debt and the date of payment of the notes was 
postponed, but they still remained payable to the order of the payees 
and bore their blank indorsement. Accordingly the bank received them 
as negotiable paper. Counselman v. Pitzer, 65 App. D. C. 71, 79 
F. (2d) 707. 

We are of the opinion that the extension slips as attached to the 
notes did not serve as notice to the bank of any infirmity in Normoyle’s 
title thereto. He was in possession of the notes and apparently entitled 
to transfer them by delivery, and the bank was not guilty of bad faith 
in receiving them from Normoyle under these circumstances. 


The following provisions of the Negotiable Instruments Act, D. C. 
Code (1901) ¢. 46, are applicable herein: 


‘*See. 1313. Instrument payable to bearer.—The instrument is pay- 
able to bearer— . 

‘‘Fifth. When the only or last indorsement is an indorsement in 
blank.”’ 

“*See. 1356. Who is holder in due course—A holder in due course 
is a holder who has taken the instrument under the following condi- 
tions: 

‘*First. That it is complete and regular upon its face. 

‘“‘Second. That he became the holder of it before it was over due, 
and without notice that it had been previously dishonored, if such was 
the fact. 

‘‘Third. That he took it in good faith and for value. 

‘‘Fourth. That at the time it was negotiated to him he had no notice 
of any infirmity in the instrument or defect in the title of the person 
negotiating it.’’ 

“See. 1360. Notice of infirmity.—To constitute notice of an infirm- 
ity in the instrument, or defect in the title of the person negotiating 
the same, the person to whom it is negotiated must have had actual 
knowledge of the infirmity or defect or knowledge of such facts that 
his action in taking the instrument amounted to bad faith. 

‘*Sec. 1361. Holder in due course free from defenses.—A holder in 
due course holds the instrument free from any defect of title of prior 
parties and free from defenses available to prior parties among them- 
selves, and may enforce payment of the instrument for the full amount 
thereof against all parties liable thereon.’’ (D. C. Code 1929, T. 22, 
§§ 10, 72, 76, 77.) 


We are of the opinion that the evidence in the case does not dis- 
close facts sufficient to prove notice to the bank or its officers of the 
infirmity in Normoyle’s title to the notes. It does not appear that 
they had actual knowledge of the infirmity or defect, or knowledge of 
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such facts that their action in taking the notes ‘‘amounted to bad 
faith.’’ Hotchkiss v. National Shoe & Leather Bank, 21 Wall. 354, 
22 L. Ed. 645; Swift v. Smith, 102 U. S. (12 Otto) 442, 26 L. Ed. 193; 
White-Phillips Co., Inc. v. Graham, 74 F. (2d) 417, decision of the 
Cireuit Court of Apeals, Seventh Circuit, subsequent to the case of 
Chicago Title & Trust Co. v. Brugger, 196 Ill. 96, 63 N. E. 637; 
Counselman v. Pitzer, 65 App. D. C. 71, 79 F. (2d) 707. 


‘An agent having in his possession, for discount, sale, safe-keeping, 
or other purposes, on behalf of his principal, bills, notes, or other 
paper belonging to his principal, indorsed in blank, or in such other 
form as to permit transfer of title thereto by mere delivery, may be 
regarded, by strangers having no notice of. the agency or the capacity 
in which such paper is held, as the owner thereof, and dealt with 
accordingly in respect to it.’’ 3 R. C. L., Bills and Notes, 1083. 


The appellant relies as authority upon District Nat. Bank v. 
Trimble, 46 App. D. C. 319, and Foley v. Smith, 6 Wall. (73 U. S.) 
492, 18 L. Ed. 931. These cases, however, do not seem to support 
appellant’s claim. They were discussed by us in the case of Counsel- 
man v. Pitzer, supra, wherein the issues were substantially similar to 
those involved in this case, and we need only refer to the conclusions 
therein set out. 


The decree of the lower court is affirmed with costs. 


SALE OF BANK STOCK 





Laurent v. Cincinnati Clearing House Association, Court of Appeals 
of Ohio, Hamilton County, 9 N. E. Rep. (2d) 886 





One who sells shares of stock will not be permitted to compel 
the purchaser to account for a profit subsequently made in reselling 
the stock because the purchaser misrepresented its actual value. 


The Banco Kentucky owned nearly all of the stock of two banks 
in Cincinnati. It borrowed some $1,600,000 from the Chemical 
Bank & Trust Company of New York, pledging the stock of the 
two Cincinnati banks as security. Later, the Chemical Bank and 
the Banco Kentucky sold their interests in the Cincinnati banks 
to the Cincinnati Clearing House Association for the sum of $1,107,- 
250. .It was alleged that this sale was made upon a misrepresenta- 
tion by the Clearing House Association as to the condition of the 
Cincinnati banks. The Clearing House Association subsequently 
sold the stock for a profit. In this action the receiver of the Banco 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1270. 
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Kentucky attempted to recover from the Clearing House Associa- 
tion the profit which it made out of the resale of the stock. It was 
held that the receiver had no cause of action and could not re- 
cover. 


Suit by one Laurent, receiver, against the Cincinnati Clearing 
House Association and others. From an adverse judgment, the plain- 
tiff appeals.—[Editorial Statement.] 

Decree for appellees. 


Nichols, Morrill, Wood, Marx & Ginter and Gilbert Bettman, all 
of Cincinnati, for appellant. 


Clark & Robinson, Ernst, Cassatt & Cottle, Joseph S. Graydon, 
Harmon, Colston, Goldsmith & Hoadly, Charles M. Leslie, Paxton & 
Seasongood, Peck, Shaffer & Williams, and Charles H. Stephens, Jr., 
all of Cincinnati, for appellees. 


ROSS, J.—This case is here on appeal from the court of common 
pleas of Hamilton county, Ohio, upon questions of law and fact. 

The case is presented here upon the record of proceedings in the 
trial court. In the statement of counsel in this court, it was stipu- 
lated that the court should consider the case as if motions made in the 
trial court were made in this court. 

The statement of the case by appellant here does not differ sub- 
stantially from that appearing in the record of the trial court. We 
find on examination of the record at the outset a motion for judgment 
upon the opening statement of counsel for the plaintiff. We, there- 
fore, proceed to examine the pleadings and statements of counsel in 
order that we may ascertain whether or not such motion should now 
be granted. 

It appears from the petition and the opening statements of counsel 
that the plaintiff is receiver of the Banco Kentucky Company, a cor- 
poration organized under the laws of the state of Delaware; that the 
Cincinnati Clearing House Association is an unincorporated associa- 
tion consisting of Cincinnati banks including the Brighton Bank & Trust 
Company and the Pearl Market Bank & Trust Company ; that the Banco 
Kentucky owned almost the entire stock of these two last-named Cin- 
cinnati banks, and, in addition thereto, owned a majority of the stock 
of the National Bank of Kentucky, the Louisville Trust Company, Cen- 
tral Savings Bank & Trust Company, the Peoples Liberty Bank & Trust 
Company, and other banking institutions located in other Kentucky 
cities; it also owned a large amount of stock in Caldwell & Co. of 
Nashville, Tenn. 


The Banco Kentucky borrowed from the Chemical Bank & Trust 
Company of New York some $1,600,000, and pledged as collateral, stock 
of the two Cincinnati banks in addition to other collateral. The Na- 
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tional Bank of Kentucky collapsed, followed by the Louisville Trust 
Company. The Cincinnati Clearing House Association some time pre- 
vious to this had in effect guaranteed the solvency of Cincinnati banks 
to depositors. The two Cincinnati banks in question came under the 
effect of the guaranty. 

The Chemical bank made demand upon the Banco Kentucky for 
payment of its loan. It threatened to sell the collateral if the loan 
was not retired by a certain date, and commenced negotiations with 
the associated banks of the Cincinnati Clearing House Association look- 
ing toward a sale of the stock of these banks. 

It is stated, and there is evidence to substantiate the claim, that 
the clearing house represented the Cincinnati banks to be in a more 
serious condition than the facts warranted. It is also apparent that 
the responsible officers of the Banco Kentucky were under heavy pres- 
sure due to the alarming situation existing in the subsidiaries of the 
parent institution. 

The Chemical bank and the Banco Kentucky, it may be assumed, 
relied upon the representations of the clearing house as to the situa- 
tion involving the two Cincinnati banks, and giving the plaintiff the 
full benefit of its contention, the condition of the Cincinnati banks was 
exaggerated. The Chemical bank and the Banco Kentucky sold their 
interests in the Cincinnati banks to the Cincinnati Clearing House 
Association for the sum of $1,107,250. These banks were later sold 
by the association to one of its member banks, the Central Trust Com- 
pany, for a sum largely in excess of this amount, which excess is the 
subject of the present litigation. 

It is the contention that the association has become unjustly en- 
riched by reason of the purchase and sale and has violated its fiduciary 
duty to the two member banks involved in the sale. 

It appears that among the statements made by the Clearing House 
Association was one to the effect that it did not desire to make any 
profit out of the sale. There is nothing to indicate that such was not 
the fact. 

It is further asserted that the two Cincinnati banks were in solvent 
condition, and if the clearing house had supported them, that they 
would have remained unimpaired. This also may be considered as 
true. 

It is manifest, in the first place, that the Cincinnati clearing house 
owed no fiduciary duty of any kind to the Banco Kentucky, the virtual 
owner of the two Cincinnati banks, or its pledgee, the Chemical bank 
of New York. 


The rule requiring the disregard of corporate fiction, in order to 
do justice, cannot be put in reverse, so that a court is constrained to 
disregard actual ownership to give effect to corporate fiction. In other 








828 THE BANKING LAW JOURNAL 


words, the fiduciary duty was to the corporate entities, the two Cin- 
cinnati banks. The actual ownership was in the Banco Kentucky and 
the pledgee of the Cincinnati banks’ stock, the Chemical bank of New 
York. In truth, then accepting the invitation of plaintiff and dis- 
regarding corporate fiction, the clearing house owed no duty to the 
corporate entities, for the reason that the real parties in interest were 
the two foreign banking institutions. 
This disposes of the claim of breach of trust. 


It is further maintained that under financial stress and by reason 
of fatigue an undue advantage was taken of the vendors of the stock 
of the two Cincinnati banks. 


The plain situation here presented is that the vendors of the stocks 
relied upon statements made by the vendee concerning the value of 
the stocks owned by such vendors. It is certainly a new doctrine that 
a vendor may hold a vendee to account for unjust enrichment, because 
he sells what he owns at a loss, because he relies upon misstatements 
of the vendee as to the value of that which he sells. All of the alleged 
misstatements relate to matters affecting the value of the property of 
the foreign banking institutions. That they sold under pressure or 
fatigue is beside the point. It is true the banks formerly owned by 
these vendors were sold at a substantial profit. The fact that when 
later resold they were sold by the clearing house association may have 
influenced the price realized from the sale. Again, even had they been 
sold by the clearing house at the price paid, how would the vendors 
have been benefited? 


We know of no principle of law or equity which permits recovery 
upon the statement of facts in the petition and statement of counsel 
for the plaintiff, and an examination of the record fails to develop any 
facts strengthening the position developed by the petition and state- 
ment of counsel. It is apparent that in many instances, the charges 
of misrepresentations are not sustained. It is not shown that had the 
sale not been made, the vendors would have made a better bargain. 
The evidence indicates the contrary, and that had the sale not been 
effected when it was, that dire results would have ensued, rendering 
the two banks in question a total loss, if not a liability to stockholders 
and possibly causing serious loss to depositors, whom the clearing 
house had in effect guaranteed. 

We conclude, therefore, that we would be justified in sustaining 
the motion for judgment upon the pleadings and statement, but that 
the case having been submitted by all counsel upon the merits, that 
we are also justified in rendering judgment for the defendants upon 
the merits. 


One other matter should be noted. The plaintiff, appellant, re- 
ceiver, stands in the place and stead of the Banco Kentucky, and can 
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claim no greater equities in the premises than those accruing to that 
banking institution. 

It appears also that, in a proceeding instituted by the receiver 
against certain stockholders and directors of the Banco Kentucky, the 
loss alleged by reason of the sale of the Cincinnati banks was at- 
tributed to other causes than those now asserted in the instant action. 
Even though the position taken by the receiver may not amount to an 
election of remedies, which is at least questionable, the position is 
wholly inconsistent with a claim of loss wholly due to misrepresenta- 
tions by the defendants, appellees. 

Our conclusion is that the defendants, appellees, are entitled to 
judgment upon the merits of the case and a decree so providing may 
be presented. 

Decree for appellees. 





BOOK REVIEW 


FINAL 1937 EDITION RAND McNALLY BANKERS DIRECTORY 


The final 1937 edition of Rand McNally Bankers Directory (the 
123rd edition) is off the press and ready for delivery. 

430 changes in the bank structure during the past year, with over 
350,000 changes in official personnel and bank statements, are recorded 
in this edition. 

June 30th (and later) bank statements are broken down into 11 
items for readability. The 1937 line-up of officers and directors—not 
previously available, are included in this issue. 

Special features of the Blue Book are its separate sections, clearly 
indexed, including a 5-year list of discontinued bank titles; all bank 
directors; accessible banking points to non-bank towns; a complete 
list of members of the Investment Bankers Association, with officers, 
committeemen, etc.; a bank-recommended attorney for every county in 
the U. 8., Province of Canada, and principal foreign cities. 

Present status of Federal Deposit Insurance Corporation member- 
ship of banks is indicated by a symbol. All national and state bank- 
ing agencies are listed, with location and official personnel. 

72 of the latest Rand McNally maps appear in the final 1937 edi- 
tion—one for each country, each state, and large cities. 

2,400 pages of revised and new information in this latest edition 
make it an indispensable adjunct to profitable bank operation. 

Cloth-bound $15 a copy, delivered. 


$30 








